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1 VIDEOGRAPHER: We are back on — we are 

2 back on the video record. Tape 4. The date is now 

3 June 27th, 1997, and the time, as indicated on the 

4 screen, is 8:32 a.m. 

5 MR. MONICA: Roberta, did you have 

6 something you wanted to put on the record? 

7 MS. WALBURN: Yes. This morning we 

8 provided to defense counsel a stack of materials 
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9 which include two separate types of items. 

10 First are published reports or articles by 

11 Professor Jaffe that are described in paragraph 

12 D(l) of the Court's March 13 order, and the second 

13 type of materials are copies of the published 

14 sources relied on by Professor Jaffe that were 

15 listed at the conclusion of his expert report. 

16 

17 EXAMINATION (Continued) 

18 BY MR. MONICA: 

19 Q. Is this the second stack to which you just referred, 

20 the articles he relied on? 

21 A. Yes. Just to be completely clear, the list in the 

22 back of the report includes some other things which 

23 were provided with the report, but this is — to the 

24 extent there was anything that was not provided with 

25 the report, they are here. 
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1 Q. I am going to have these marked and have you just 

2 identify them for the record. 

3 A. Okay. 

4 Q. I forget what our next number is, but I am sure the 

5 court reporter remembers. 

6 (Defendants' Exhibits 1281 - 1289 were marked 

7 for identification.) 
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08:45:18 


8 BY MR. MONICA: 


9 Q. Professor Jaffe, I have just had marked the articles 

10 that you and your counsel brought with you, which 

11 are the published articles upon which you relied in 
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12 formulating your expert opinions in this case. 

13 We placed that stack before you. Would 

14 you please take them one at a time and recite the 

15 exhibit number and the title and the author and just 

16 give me just a brief statement of how you relied on 

17 that. 

18 A. Okay. Exhibit 1281 is an excerpt from a book 

19 entitled Innovation and Growth, Schumpeterian 

20 Perspectives, and it's by Frederick M. Scherer, and 

21 this excerpt from the book describes a number of 

22 models and economic analysis of research and 

23 development as a dimension of competition among 

24 firms and describes in various ways the benefits of 

25 that competition and the possibilities that 
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restriction of that competition would have, 
undesirable anti-competitive consequences. 

And so it's an exhibit of economic 
literature which discusses some of the economic 
concepts that I am using in my testimony. 

Can you isolate in particular just what concepts you 
are using from this gentleman? 

No. Frankly, it's more as an example of the general 
proposition that research is a dimension of 
competition along which firms compete and that 
restriction of that competition could be 
undesirable. 

What's the name of the gentleman? 
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A. 

Frederick Scherer, S-C-H-E-R-E-R. 


08:47:32 

15 

Q. 

Do you consider him an authority in the area? 


08:47:34 

16 

A. 

I consider him an authority on the economics 

of 

08:47:38 

17 


innovation and, also, competition, industrial 


08:47:40 

18 


organization. 


08:47:40 

19 

Q. 

So you would agree with his theories? 


08:47:44 

20 

A. 

I wouldn't necessarily agree with all of his 


08:47:46 

21 


theories, but he is a respected economist who 

has 

08:47:50 

22 


written a number of important things. 


08:47:52 
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Q. 

And how about the gentleman's work about whom 

he is 

08:47:56 
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writing, is it — 
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A. 

Schumpeter. 
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Schumpeter. 

He is not actually writing about Schumpeter. As I 
discussed in my report — and we will get to an 
excerpt in a minute from Schumpeter's book. 
Schumpeter was one of the pioneers and, really, 
giants of the field of the economics of innovation, 
so much so that the word Schumpeterian is a term of 
art in economics, independent of specific references 
to the works of Schumpeter. 

And by "Schumpeterian perspectives," what 
he really means is looking at the process of 
innovation as a process of dynamic competition, so 
he is not specifically drawing on or building on 
Schumpeter. 

So do you accept the theories of Schumpeter? 

I think while Schumpeter had a lot of theories, some 
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of which I do not accept, but the theory of dynamic 

08:48:58 

18 


competition and creative destruction that he 

08:49:02 

19 


created, I accept, and they are widely accepted in 

08:49:08 

20 


economics today. 

08:49:08 

21 

Q. 

Okay. Please proceed. 

08:49:10 

22 

A. 

Okay. The second exhibit, 1282, is a compilation of 

08:49:26 

23 


data from something called the Federal Trade 

08:49:30 

24 


Commission Line of Business Data, and this is data 

08:49:36 

25 


that was collected by the Federal Trade Commission 
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from a variety of industries during the mid '70s. 

It is one of the few publicly available 
sources on research and development expenditures by 
industry. 

I have, throughout my work on this case, 
been trying to collect all of the information that I 
could on research and development by industries 
including the tobacco industry. 

I am not specifically using this data at 
the moment. At the time I wrote my report it was 
unclear and it remains somewhat unclear exactly how 
much information I would get through the process of 
the case about research and development expenditures 
in the tobacco industry, so I put this data in with 
the possibility that I might use it depending on 
what other kinds of data I would eventually have 
access to. 

But have you, in fact, used it? 
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19 A. 


I have not, in fact, used it in the report. 


08:50:36 


20 Q. Are there certain pages in that document that 08:50:40 

21 pertain to tobacco? 08:50:40 

22 A. Yes. In the FTC categorization there is an industry 08:50:48 

23 which in their code structure is 21.01, cigarettes, 08:50:52 

24 and if you look through the report, this is for a 08:50:56 

25 number of different years, 1974 through '77, which 08:51:00 


1 

2 

3 

4 

5 

6 


CONFIDENTIAL 

285 

are the only years that the line of business data 
was collected. 

And in various pages you see 
company-financed R & D to sales ratios and total 
dollars for company-financed R & D for that 
industry, 21.01. 


7 Q. Is that the type of data that you believe is 


8 reliable and that you regularly use in your work. 


9 that type of data? 


08:51:02 
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08:51:26 
08:51:26 


10 A. Yes. It is reliable. Whether or not it's the 

11 appropriate data for a particular question would 

12 depend on the question being asked, but this is 

13 generally data that economists use and rely on. 

14 Q. Next, please. 

15 A. 1283 is an excerpt from a college level economics 

16 textbook, an industrial organization textbook. 

17 Q. Is that one that you use in your courses? 

18 A. It is one that I have used. I am not currently 

19 using it at the moment. It's called Industrial 

20 Market Structure and Economic Performance, Third 

21 Edition, and it is by Frederick M. Scherer, the same 
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23 

24 

25 


Scherer we had before, and, also, David Ross. 

And the excerpt that I have selected here 
is a chapter entitled Market Structure, Patents and 
Technological Innovation, and I have selected this. 


08:52:12 
08:52:16 
08:52:22 
08:52:26 
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1 


really, for the same reason that I selected the 

08:52:28 

2 


excerpt from Professor Scherer's book. 

08:52:32 

3 


It provides a general discussion of 

08:52:34 

4 


competition with respect to research. 

08:52:38 

5 

Q. 

What are the inclusive pages that you have selected 

08:52:42 

6 


from this book? 

08:52:42 

7 

A. 

Let's see. Page 613 through 660. 

08:52:54 

8 

Q. 

And that's — that's the sole portion of this book 

08:52:58 

9 


that you have selected for this? 

08:53:00 

10 

A. 

That's correct. 

08:53:02 

11 

Q. 

Okay. Excuse me, how did you use it? How did you 

08:53:06 

12 


rely on it? 

08:53:06 

13 

A. 

Well, again, it's a general discussion of 

08:53:10 

14 


competition with respect to research, and I am 

08:53:14 

15 


including it as general background and support for 

08:53:18 

16 


the general approach that I have taken that research 

08:53:22 

17 


is a dimension of competition and that the 

08:53:24 

18 


restriction of research has potentially 

08:53:30 

19 


anti-competitive consequences. 

08:53:32 

20 

Q. 

And I take it you do consider it an authoritative 

08:53:34 

21 


source? 

08:53:34 

22 

A. 

I consider it's a textbook, but it's a good textbook 

08:53:38 

23 


and one that's widely used, yes. 

08:53:40 
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24 Q. One that you selected to use in one of your courses? 08:53:44 

25 A. Yes, that's correct. 08:53:44 
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Please proceed. 

Let's see. 1284, this is another textbook called 
The Economics of Industrial Organization by William 
G. Shepherd. 

And I have selected chapter 6, which is 
entitled Technological Progress, and again, I would 
say that my reason for selecting this is exactly the 
same as the other one, it's a general textbook level 
discussion of the economics of research, 
competition. 

It's the same reason as for Exhibit 1283? 

That's correct. 

Okay. Please proceed. 

Exhibit 1285 is — it's an excerpt from a book, an 
edited collection. The editor of the book is Walter 
Adams. The chapter that I selected is by Richard 
Tennant. It's called chapter 10, The Cigarette 
Industry. 

And it is simply a discussion of the 
history, the early history, of the cigarette 
industry which I used as general background in terms 
of my understanding of the history of the cigarette 
industry. 

I noted that as you were going through these 
articles you were referring to another document. 
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What is that you are — 

08:55:14 

2 

A. 

Yes, I am referring to the list which is part of my 

08:55:18 

3 


report which is titled Public (sic) Sources Relied 

08:55:22 

4 


Upon. I think we marked it as an exhibit yesterday. 

08:55:24 

5 

Q. 

That's at the rear of your report? 

08:55:28 

6 

A. 

It's the last page of my report, yes. The reason I 

08:55:32 

7 


looked at it is the Tennant chapter does not bear on 

08:55:36 

8 


its face the name of the editor of the book, so we 

08:55:38 

9 


had that on the other document. 

08:55:40 

10 

Q. 

Okay. 

08:55:40 

11 

A. 

1286 is an article from an economic journal which is 

08:55:52 

12 


called The Economic Journal. The article is 

08:55:54 

13 


authored by William Baumol. It's called Horizontal 

08:55:58 

14 


Collusion and Innovation. 

08:56:00 

15 


And this is an article which discusses the 

08:56:04 

16 


proposition that while horizontal collusion is 

08:56:10 

17 


sometimes thought of narrowly in terms of price 

08:56:12 

18 


collusion, that, in fact, horizontal collusion could 

08:56:18 

19 


well extend to the dimension of competition, and 

08:56:22 

20 


that firms could engage in collusion with the 

08:56:26 

21 


intention of suppressing innovation, which is a 

08:56:30 

22 


proposition that I advance in my report, and so I 

08:56:36 

23 


have included this published article in support of 

08:56:38 

24 


that proposition. 

08:56:38 

25 

Q. 

You are not going to testify about any alleged price 

08:56:42 
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24 A. 

25 


collusion in this case? 

I am not. 

Haven't found any evidence of that, have you? 

I haven't looked and I haven't particularly analyzed 
that question. 

All right. 

1287 is, again, an excerpt from a book called the 
NBER, Macro Economics Annual 1993, edited by Olivier 
Blanchard and Stanley Fischer, and this particular 
chapter is by Ricardo Caballero and myself. 

It's entitled How High are the Giants' 
Shoulders: An Empirical Assessment of Knowledge 

Spillovers and Creative Destruction in a Model of 
Economic Growth. 

And I am including this paper. This is a 
published scientific paper authored by me and 
another economist at MIT, which is a detailed 
theoretical and empirical analysis of the process of 
so-called creative destruction, which I discuss in 
my report, and I have included it as background and 
support for the economic analysis of the process of 
creative destruction. 

What is creative destruction? 

That requires a sip. Creative destruction, which is 
the term coined by Professor Schumpeter, is the 
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process by which innovators in the economy — 08:58:28 

Schumpeter used the term entrepreneurs — undertake 08:58:34 
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21 

22 Q. 

23 

24 A. 

25 Q. 


to develop new products or new processes which are 
superior to the ones currently being offered in a 
market. 

They seek to do that in order to gain 
competitive advantage over other firms. And when 
they are successful, they do gain advantage and they 
gain marketshare and they earn profits for a period 
of time, but then the process is constantly going on 
and so other innovators come along and develop 
products which are even better; and that's the 
creative part of it. 

And the destruction part of it is that 
when somebody creates something better, they tend to 
take away the marketshare and profits of the 
previous innovator. 

And so we have this continuous process of 
innovation which is continuously creating new things 
and, quote-unquote, "destroying" old things by 
making them obsolete. 

Would this concept include improving existing 
products as opposed to creating new products? 

Yes, I think it would. 

And this was Professor Schumpeter's theory? 
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1 A. 

2 

3 

4 


It was originally articulated by 

Professor Schumpeter, yes. It has since been picked 
up and expanded and built on by many other 
economists. 
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08:59:58 

09:00:04 

09:00:04 
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5 Q. 

6 A. 

7 Q. 

8 A. 

9 

10 

11 Q. 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


And you accept the theory? 

I do, yes. 

You have used it in your work? 

I have used it in my work. I am one of those 
scientists who has picked it up and expanded on it 
and helped to develop it. 

How have you used it in your work in this case? 

Well, I think it's very important for understanding 
the role that research would have played in the 
evolution of the tobacco industry had it not been 
restricted by collusion. 

And in particular, it's very important for 
understanding the — the way in which new products 
or improved versions of existing products would have 
been introduced and the way in which firms in the 
industry would have thought about the possible 
consequences for that introduction on the sales of 
existing products. 

What the process of creative destruction 
involves is that new products are constantly being 
introduced which make existing products obsolete and 
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those existing products may sometimes be other 
products of the innovator or they may be other 
products of competing firms. 

And I think that understanding that in an 
industry that was not engaging in collusion, that 
this process of creative destruction would have been 
going on and firms would have developed new 
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8 


products, both with the intention of obsoleting — 

09:01:54 

9 


if I can turn that into a verb — the products of 

09:01:56 

10 


their competitors, and also recognizing that if they 

09:02:02 

11 


didn't develop new products or improved products. 

09:02:06 

12 


that their products were likely going to be made 

09:02:08 

13 


obsolete by new and improved products developed by 

09:02:12 

14 


their competitors. 

09:02:14 

15 

Q. 

Professor Jaffe, isn't it true that, in fact, the 

09:02:18 

16 


process or concept of creative destruction was going 

09:02:22 

17 


on in the tobacco industry? You see product 

09:02:28 

18 


development innovations? 

09:02:30 

19 

A. 

We see some innovation, yes, and some product 

09:02:34 

20 


development, and so in that sense there was some 

09:02:36 

21 


competition occurring. 

09:02:40 

22 


It was restricted to particular 

09:02:42 

23 


dimensions, and in particular, it was greatly 

09:02:50 

24 


restricted along the dimension which everyone in the 

09:02:54 

25 


industry understood to be if not the most important. 

09:02:58 
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1 certainly a very important dimension from the point 

2 of view of consumers. 

3 Q. What does that mean? 

4 A. Well, as I explained in the report, competition in 

5 any industry has many dimensions, and in the tobacco 

6 industry it has many dimensions, and the firms did 

7 compete along some dimensions. 

8 One dimension or characteristic of this 

9 product is how harmful is it to the smoker? The 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 
21 
22 

23 

24 

25 


company documents make very clear that they 
understood that, from the point of view of 
consumers, that dimension was of crucial, if not 
overriding importance. 

And yet the ways in which the firms did 
compete with respect to the health consequences of 
the products were extremely limited. It was not an 
open, dynamic, competitive process as would occur in 
an industry that was not colluding. 

But they did compete in these areas, but you say it 
was extremely limited? 

MS. WALBURN: Objection, asked and 

answered. 

THE WITNESS: Well, I said two things. 

When you say "these areas," I am not sure what you 
are referring to. They definitely competed along 
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1 dimensions other than the health consequences of the 

2 product, and they did compete in certain ways that 

3 related to health, but those competitive activities 

4 that related to health were extremely 

5 circumscribed. 

6 And as I explained in my report, the 

7 collusive agreement drew the boundaries as to the 

8 ways in which that competition was acceptable and 

9 the ways in which it was not. 

10 BY MR. MONICA: 

11 Q. Which — in which ways related to health in your 

12 observation did the companies compete? 
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13 A. 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Well, they competed with respect to the published 
tar and nicotine numbers in the cigarettes. In 
fact, the documents indicate they made considerable 
efforts to position products in ways that were 
favorable along the measured tar and nicotine 
ratings, and they, I think, tried in various ways, 
despite the advertising code, to compete with, in 
effect, implied health claims about products, 
particularly relating to low-tar cigarettes. 

But they didn't ever compete along the 
health dimension with an explicit reference to 
precisely what the issue was, which is that 
cigarettes cause disease, and they didn't compete by 
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1 


trying to present to the consumer choices which were 

09:06:22 

2 


characterized as choices that the consumer might 

09:06:26 

3 


want to make because these products were less likely 

09:06:30 

4 


to cause disease than the existing products. 

09:06:40 

5 

Q. 

In the tar and nicotine area, as you said, they did 

09:06:44 

6 


compete quite a bit, the companies did? 

09:06:46 

7 


MS. WALBURN: Objection. 

09:06:48 

8 


THE WITNESS: They competed with respect 

09:06:48 

9 


to the numbers that were calculated according to the 

09:06:54 

10 


FTC method. 

09:06:56 

11 

BY 

MR. MONICA: 


12 

Q. 

And they also competed with regard to developing 

09:06:58 

13 


lower tar and lower nicotine cigarettes, didn't 

09:07:04 

14 


they? 

09:07:04 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



15 A. Right, always aimed at the numbers as measured by 

16 the FTC, and I haven't seen any evidence, for 

17 example, that they tried to figure out how do we 

18 lower — strike that. 

19 The tar and nicotine competition 

20 specifically was detached from any analysis of the 

21 connection between the reported numbers as 

22 calculated by the FTC method and the consequences 

23 for health. 

24 Q. Well, let me ask you this, then. Professor, what 

25 more would you have had the companies do in this 
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area under competition on tar and nicotine? 

I think competitive firms wouldn't have been just 
trying to figure out how to get the numbers lower, 
they would have been trying to figure out what the 
connection is between those numbers and health. 

And they would have been not just playing 
the game of the FTC numbers, but they would have 
been trying to develop products that had less 
consequence for health. 

And so, for example, competition to figure 
out how to make the nicotine in the cigarettes more 
biologically active without changing the number 
that's reported on the FTC is not — is not 
competition to make a product that actually delivers 
a safer product to the customer. 

And I would expect, in a competitive 
market, if one company observed its competitors 
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18 

19 

20 
21 
22 

23 

24 

25 


manipulating the chemistry of the product in order 
to increase the biological effectiveness of the 
nicotine without increasing the number that's 
reported to the FTC, one of the things they might 
have done would have been to advertise that in their 
products they didn't engage in that kind of 
manipulation. 

But they didn't do that. All of the 
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competition was around just the number, and there 
was no connection between the number and the health 
effect. 

Professor, didn't you see any evidence of the 
companies considering and doing research on tar and 
nicotine that demonstrated that they were, in fact, 
trying to determine what connection, if any, that 
there was between tar and nicotine and health? 

Well, I think there were, for example, the Arthur D. 
Little studies funded by Liggett. One of the things 
that they were trying to do was to figure out the 
components of tar which, in fact, were carcinogenic 
so that they could change the chemical composition 
of the cigarette smoke in order to try to make a 
safer product. 

Didn't all companies do this kind of work? 

Well, all companies did certain kinds of things. In 
general — I mean, you asked me a specific question 
about the competition on the tar and nicotine 
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20 

21 

22 

23 

24 

25 


numbers, which was competition that got to the 
marketplace. 

I mean, I am not saying that companies did 
not make any effort to develop what might have been 
truly safer products, we have talked about several 
of those efforts already. 
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And, in fact, they did that, they tried? 

They tried. A number of those products never made 
it to the market. And one of them made it to the 
market and then was not marketed in a way that was 
in any way connected to the health effects. 

Which one is that again? 

The Premier. 

You know, as we discussed yesterday, I am 
not saying that this agreement was never violated. 

I mean, I think it was — there was a constant 
tension between the agreement and the incentives 
that the individual firms had to violate the 
agreement and there were efforts to develop safer 
products. 

Every one of them, in one way or another, 
stopped short of a truly competitive product 
introduction. 

Isn't it true. Professor, that when you have found 
evidence that the companies were doing something 
that you thought was proper in developing a safer 
cigarette, that you attributed that to cheating on 
the conspiracy? 
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23 A. 

I wouldn't say I 

attributed it. I 

think what I 


09:12:06 

24 

would say is 

that 

I 

have 

looked at 

the totality 

of 

09:12:10 

25 

the evidence 

that 

I 

have 

been able 

to find, and 

I 

09:12:12 
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1 have looked at all that evidence together. 

2 And when I look at all of that evidence 

3 together, what it points to in terms of economic 

4 analysis is that there was collusion, and that that 

5 collusion was, at times, more effective than others, 

6 but that in terms of the fundamental objective of 

7 that collusion, it never — it was never broken. 

8 I wouldn't say that — well, that's 

9 enough. 

10 Q. Here is my question, though. When you have found 

11 evidence which you would conclude, well, that's what 

12 I would anticipate them to do if they were really 

13 competing, haven't you said that that evidence of 

14 that effort is cheating on the conspiracy? 

15 MS. WALBURN: Objection, asked and 

16 answered. 

17 THE WITNESS: Well, I don't think I have 

18 ever seen evidence of behavior which constitutes 

19 sort of the totality of what I would expect a firm 

20 to do. 

21 BY MR. MONICA: 

22 Q. But when you have seen portions of it, indications 

23 they were moving in the right direction, haven't you 

24 attributed that to cheating? 
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25 A. 


I have looked at the evidence and I have seen some 


09:13:40 
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1 evidence of them moving in directions that I think 09:13:44 

2 the agreement was trying to restrict, and when I 09:13:50 

3 evaluate those occurrences in the context of all of 09:13:54 

4 the evidence in the case, I have concluded that the 09:13:58 

5 most likely economic interpretation of that is that 09:14:00 

6 that was, in effect, cheating on the agreement. 09:14:04 

7 Q. Yeah, but my question is, when you have seen 09:14:06 

8 evidence that they were moving in the direction that 09:14:08 

9 you thought they should have if they were going to 09:14:12 


10 


develop a safer product, you have attributed those 

09:14:14 

11 


efforts to cheating, haven't you? 

09:14:16 

12 


MS. WALBURN: Objection, asked and 

09:14:18 

13 


answered. 

09:14:18 

14 


THE WITNESS: Well, I don't know what you 

09:14:20 

15 


mean by "attributed." I have analyzed it in the 

09:14:22 

16 


context of the data and I have concluded that that's 

09:14:26 

17 


the most likely interpretation. 

09:14:28 

18 

BY 

MR. MONICA: 


19 

Q. 

Cheating? 

09:14:28 

20 

A. 

Cheating, yes. 

09:14:30 

21 

Q. 

Now, as we have pointed out before, the companies 

09:14:36 

22 


did, in fact, develop cigarettes that were safer 

09:14:42 

23 


than prior cigarettes, right? 

09:14:46 

24 

A. 

They developed, specifically — I guess, the 

09:14:50 

25 


Palladium cigarette and the Premier are products 

09:14:56 
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1 


which I have seen scientific evidence that suggests 

09:15:00 

2 


that they were less biologically active and they 

09:15:04 

3 


might have been, therefore, safer. 

09:15:06 

4 


I, you know, am not a biologist and 

09:15:10 

5 


haven't evaluated exactly what the consequences of 

09:15:16 

6 


those differences in those tests were for human 

09:15:18 

7 


health, but I know that those tests were done and 

09:15:20 

8 


the scientists who did them thought that they 

09:15:24 

9 


suggested that the products were safer. 

09:15:26 

10 

Q. 

But you attribute these efforts to cheating on the 

09:15:36 

11 


conspiracy; is that correct? 

09:15:36 

12 

A. 

I mean, whenever there is a collusive agreement, you 

09:15:50 

13 


know, it's a messy thing, and I certainly don't 

09:16:00 

14 


interpret the efforts, the research efforts that 

09:16:08 

15 


went into XA and Premier, as being in furtherance of 

09:16:14 

16 


the conspiracy. 

09:16:14 

17 


And I think they were the kinds of 

09:16:16 

18 


activities that the conspiracy was trying to 

09:16:20 

19 


restrict and to me that's — you know, that's what 

09:16:24 

20 


economists mean by "cheating." I mean, it has no — 

09:16:26 

21 


it doesn't have a precise definition. 

09:16:32 

22 

Q. 

So didn't you just say you do consider them to be 

09:16:34 

23 


cheating on the conspiracy? 

09:16:36 

24 


MS. WALBURN: Objection, asked and 

09:16:38 

25 


answered. 

09:16:38 
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1 


THE WITNESS: I don't have anything to add 09:16:40 


to the earlier answer. I mean, I said what I said. 09:16:42 


3 BY MR. MONICA: 


4 Q. I would like a clearer answer, please. 


09:16:46 


Do you or do you not consider those 


09:16:46 


efforts to be cheating on the conspiracy? 


09:16:48 


MS. WALBURN: Objection, asked and 


09:16:50 


answered. 


09:16:50 


THE WITNESS: Well, I — 


09:16:52 


10 BY MR. MONICA: 


11 Q. Can you answer that yes or no? 


09:16:52 


12 A. I can't answer that yes or no. 


09:16:54 


MS. WALBURN: Excuse me. Mr. Monica, I am 09:16:56 


sure it's not intentional but you are repeatedly 


09:17:00 


interrupting the witness and I would appreciate your 09:17:04 


giving him an opportunity to answer. 


09:17:04 


THE WITNESS: Because I would like my 


09:17:06 


answer to be clear as to what is meant by 


09:17:08 


"cheating." I mean, that's a term that — 


09:17:10 


20 BY MR. MONICA: 


21 Q. Okay. Why don't we do this, then. 


09:17:10 


22 A. Okay. 


23 Q. Answer my question, do you consider them to be 


09:17:12 


cheating, yes or no, and then go ahead and explain 


09:17:16 


what you mean by it. 


09:17:16 


CONFIDENTIAL 


1 A. Okay. 


2 Q. Go ahead and do that. 


09:17:18 


MS. WALBURN: And I am going to object and 09:17:20 
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4 


I will point out for you, Mr. Monica, that defense 

09:17:22 

5 


counsel are not allowing their witnesses to answer 

09:17:24 

6 


questions yes or no. The witness will answer the 

09:17:28 

7 


question as best he can. 

09:17:30 

8 

BY 

MR. MONICA: 


9 

Q. 

Answer the question yes or no and then go ahead and 

09:17:30 

10 


explain your answer as fully as you want to. 

09:17:34 

11 


Do you consider them cheating? 

09:17:36 

12 

A. 

In the context of the evidence in the case, I think 

09:17:40 

13 


the best economic interpretation is that they are. 

09:17 : 44 

14 


quote, "cheating," unquote, by which I mean that the 

09:17:48 

15 


firms are engaging in activities which push the 

09:17:50 

16 


edges of the kind of behavior that the agreement is 

09:17:56 

17 


trying to restrict. 

09:17:58 

18 

Q. 

They are doing something contrary to the alleged 

09:18:04 

19 


agreement, to the alleged conspiracy, aren't they. 

09:18:08 

20 


by developing these products? 

09:18:08 

21 

A. 

I can't answer the question that way. They — as 

09:18:14 

22 


far as I know, they never sat down and drafted this 

09:18:16 

23 


agreement as a contract with benefit of counsel, so 

09:18:18 

24 


it was — you know, it was not crystal clear exactly 

09:18:22 

25 


in some, you know, legal contractual sense what this 

09:18:28 


1 

2 

3 

4 

5 


CONFIDENTIAL 

agreement did or didn't permit, 
understanding. 

And the understanding 
going to, in a fundamental way, 
between smoking and disease for 
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It 

was a tacit 

09:18:32 
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was 

that we were not 

09:18:38 

use 

the connection 

09:18:46 
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http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



6 


advantage. 

09:18:50 

7 


The efforts to develop a product like XA 

09:18:54 

8 


or a product like Premier are certainly pushing the 

09:18:58 

9 


boundaries of the kinds of things that the agreement 

09:19:02 

10 


was trying to restrict. 

09:19:02 

11 


I don't think I can say it's inconsistent 

09:19:06 

12 


or violating the agreement because I don't think the 

09:19:08 

13 


agreement had that kind of precise definition. 

09:19:14 

14 

Q. 

In your review of the documents did you find that a 

09:19:26 

15 


number of different companies, in fact, developed 

09:19:28 

16 


lower tar and nicotine cigarettes? 

09:19:32 

17 

A. 

Yes. 

09:19:34 

18 

Q. 

Which companies did that? 

09:19:34 

19 

A. 

I don't recall which, but it certainly was several 

09:19:38 

20 


of them. 

09:19:40 

21 

Q. 

Did Philip Morris? 

09:19:40 

22 

A. 

I believe so, yes. 

09:19:42 

23 

Q. 

Which ones did they develop? 

09:19:44 

24 

A. 

I don't remember. 

09:19:44 

25 

Q. 

Do you have some notes you would like to look at? 

09:19:48 
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1 

A. 

Sure. 

09:19:48 

2 

Q. 

Are you looking at an exhibit? 

09:20:34 

3 

A. 

Yes. I am looking at Exhibit 1258, which is the 

09:20:46 

4 


so-called Maxwell data, and I am just using it — I 

09:20:52 

5 


don't always remember off the top of my head which 

09:20:54 

6 


brands were which companies, so I am just using it 

09:20:58 

7 


to remind myself as to which brands were 

09:21:00 

8 


Philip Morris brands. 

09:21:02 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 
21 
22 

23 

24 

25 


I am looking at, for example, page 5. I 
believe that Merit Ultra Lights is a so-called 
low-tar cigarette. I believe that Virginia Slims 
Ultra Lights is a so-called low-tar cigarette. And 
Cambridge Ultra Light 100s, I believe, is a low-tar 
cigarette. 

I suspect that some of these other brands 
that are called lights are low-tar cigarettes but I 
don't actually know that based on my own 
information. 

Now, wasn't the development of these brands by 
Philip Morris an effort to develop a safer 
cigarette? 

MS. WALBURN: Objection. 

THE WITNESS: I don't really think that 
that was what they were, no, because if that's what 
they were, then I think that — I haven't seen any 
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evidence that in the development of those brands 
that they were trying to figure out whether the 
changes that they made in product design in order to 
bring those brands out were, in fact, making the 
product safer. I have seen no evidence of that. 

And so I think the most likely conclusion 
is that they recognized that the FTC had imposed a 
requirement to publish these numbers and that 
smokers were looking at those numbers, and so they 
were focused on bringing out products that would 
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11 have low numbers. I don't think they cared whether 

12 that was, in fact, a safer product or not. 

13 BY MR. MONICA: 

14 Q. What do you base that on? 

15 A. I'm saying — 

16 Q. Any documents, or is that just your supposition? 

17 A. No, I didn't say that. What I said was — we — I 

18 asked for every document that we could find in the 

19 record where the companies that describes the 

20 research the companies did to determine the safety 

21 of the products and to design products that were 

22 safer. 

23 I have not seen any documents that 

24 describe how, in the development of Merit Ultra 

25 Lights, they did scientific tests to determine 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 Q. 

12 
13 


whether Merit Ultra Lights were, in fact, in 
measurable ways, safer. 

If there are such documents, I would want 
to see them and that would affect my opinion, but I 
have seen no evidence of that. 

What I have seen lots of evidence of is 
that they worry about where their position is in the 
tables and what the number is, and so the 
conclusion, based on that evidence, is that that's 
what the intention was. 

So you haven't seen any documents that indicate that 
the only reason Philip Morris developed these brands 
is to deal with the FTC regulations? 
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14 A. 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I have seen documents that suggest that — I don't 
know about Philip Morris and those brands, but I 
have seen documents that discuss that motive, 
generally, for the introduction of low-tar brands. 

If they're doing it to make the product 
safer, there is something very concrete and specific 
they would have had to have done, which was 
scientific research trying to determine how to 
design the product to make it safer. 

And in all of the documents I reviewed I 
have never seen a document that indicates them doing 
that kind of research with respect to these low-tar 
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cigarettes that are on the market. 

And if there — if they have done — in fact, done 
scientific research along the lines you just 
discussed, then that would be something that would 
jeopardize your conspiracy conclusion, wouldn't it? 

MS. WALBURN: Objection. 

THE WITNESS: I am sorry. It would depend 
on what they did. I mean, I know they did studies, 
for example, of the so-called compensation phenomena 
whereby smokers who smoked the lower-tar brands tend 
to smoke more and, you know, those are, in a sense, 
scientific studies, but that kind of study, I don't 
think, really bears on my conclusion. 

So I would have to see the evidence and 
see what they did and I would take it into account. 
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16 BY MR. MONICA: 

17 Q. Depends on what kind of study — what kind of 

18 scientific study it was? 

19 A. Yes. 

20 Q. What kind would you want? 

21 A. I would want to see evidence that they spent 

22 significant resources trying to determine how you go 

23 about lowering the tar or whatever other change you 

24 make in a way that can be shown to make the product 

25 less biologically active or otherwise connected to. 
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you know, scientific findings that are related to 
the link between smoking and disease. 

And then I would have expected, again, to 
see them market the product as a product that, you 
know, has been shown in scientific tests to have 
certain desirable properties. 

You would have expected to see Philip Morris, in 
particular, market the health benefits of 
its low-tar nicotine products, low-nicotine 
products? 
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MS. WALBURN: Objection. 

THE WITNESS: I don't think that's what I 
said. What I said is if they did these tests and 
they had a scientific basis for a product, any 
product, whether they called it Merit or they called 
it something else, they had a scientific basis for 
saying that this product has possible safety 
advantages, then I would expect them to use that 
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19 scientific information in the marketing of the 

20 product, yes. 

21 BY MR. MONICA: 

22 Q. And if they had the scientific data to support their 

23 statements, then you would have expected 

24 Philip Morris to make claims that their cigarettes 

25 were healthier than other brands? 
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1 MS. WALBURN: Objection. 

2 BY MR. MONICA: 

3 Q. Is that correct, is that what you are saying? 

4 A. No, that's not what I am saying. What I am saying 

5 is I would have expected them to use the scientific 

6 data to make whatever claims the scientific data 

7 supported. 


8 You know, depending on what that 

9 scientific data was, it could well be that saying 

10 this product is healthier would be misleading. 

11 But if the scientific data shows, for 

12 example, that on a battery of biological tests it 

13 generates less activity which is believed by 

14 scientists to be related to disease, then I would 

15 have believed — I would have expected them to 

16 represent that accurate scientific information so 

17 that consumers could evaluate it. 

18 Q. And you would have expected them to do that in their 

19 advertisements? 

20 A. In their — yeah, in their — generally in their 
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21 marketing of the product, yes. 

22 Q. Are you — have you seen in your work in this case 

23 any advertisements by any of the companies that does 

24 contain scientific information of the nature that 

25 you deem acceptable? 
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I can't think of any, no. 

Have you seen that done in other industries, 
non-tobacco industries? 

Yes, I have. 

Which one? 

Well, for example, you can see TV advertisements for 
automobiles where they show tests that are done with 
crash dummies and they show their product where the 
airbag prevents the dummy from being destroyed, and 
they show their competitor's product that doesn't 
have an airbag where the dummy gets mutilated. 

Which product is that, what brand? 

Which brand of automobile? 

Uh-huh. 

I don't recall. 

So you don't remember that? 

I don't remember, no. 

Didn't make much of an impression? 

I didn't say that. It wasn't important for me to 
know which particular brand of automobile it was. 
Now, did Reynolds develop cigarettes with lower tar 
and nicotine? 

Yes . 
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24 Q. Do you know which ones they are? 09:30:12 

25 A. Salem Ultra Lights, Vantage Ultra, Camel Ultra 09:30:40 
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Light, More Menthol Light, Doral Ultra Light. And, 
again, there are other brands that are designated as 
light, and I suspect those may be low-tar brands, 
but I don't know for sure. 

Were those efforts to develop a safer cigarette? 

I don't think so, no. 

Why not? 

Again, I have asked for information regarding the 
scientific studies that were done, if any, to 
develop products that could be shown to have less 
health impact or less biological activity, and I 
have seen no evidence that Reynolds did such 
research in the context of the introduction of these 
brands. 

So then. Professor, are you saying on all these 
low-tar, low-nicotine brands, that you would have to 
see not only the development of such a cigarette 
but, in addition, research aimed at showing that it 
had a health benefit? 

If a company is trying to develop a cigarette that 
is safer, I would — I don't see how they can do 
that unless the development effort is focused on 
making it safer. That requires that they do 
research to figure out what makes cigarettes safer 
and that they — they then, when they get prototypes 
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1 


or possible designs, they test them to see if, in 

09:32:46 

2 


fact, there is evidence that they are safer. 

09:32:48 

3 


And as we have discussed, the companies 

09:32:50 

4 


did do some of that kind of research, but I have 

09:32:54 

5 


seen no evidence that they did that kind of research 

09:32:56 

6 


in conjunction with the design of these brands that 

09:32:58 

7 


are on the market today, the so-called low-tar 

09:33:02 

8 


brands. 


9 

Q. 

So if they did that research, and you admit they 

09:33:06 

10 


did, but you say they didn't do it in conjunction 

09:33:08 

11 


with the designs of the low-tar, low-nicotine 

09:33:12 

12 


cigarettes, how do you know they didn't do it in 

09:33:14 

13 


conjunction with that? 

09:33:16 

14 


MS. WALBURN: Objection, form. 

09:33:18 

15 


THE WITNESS: I mean, I have reviewed a 

09:33:28 

16 


tremendous number of documents that discuss in many 

09:33:30 

17 


different contexts the research that was done, and 

09:33:38 

18 


looking at the totality of that evidence, it just is 

09:33:42 

19 


completely implausible to me that that research was 

09:33:48 

20 


somehow connected to these particular brands that 

09:33:52 

21 


are on the market. That's just completely 

09:33:54 

22 


inconsistent with the documentary record. 

09:33:56 

23 

BY 

MR. MONICA: 


24 

Q. 

Why? I want you to explain that. Why do you find 

09:34:00 

25 


it completely implausible that the research that 

09:34:02 
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they did was not related to the development of these 09 
low-tar, low-nicotine brands? 09 

Well, we can be very specific about that. The 09 

research that Liggett did was looking at the 09 

addition of catalysts, a number of different 09 

catalysts, and then ultimately, apparently, they 09 

thought the most successful was Palladium in 09 

addition to the — in combination with the addition 09 

of nitrate compounds, that they found that that 09 

appeared to lower biological activity. 09 

I have seen no evidence that Liggett's 09 

low-tar brands contained Palladium or nitrates, 09 

which are the specific things that they investigated 09 
to try to produce a safer product. 09 

Premier — I mean, sorry, take Reynolds. 09 

They did research on Premier, which was a completely 09 

different design for a cigarette that involved 09 

heating the tobacco rather than burning it. 09 

None of the concepts that were developed 09 

in conjunction with Premier are present in the 09 

low-tar products on the market today with the 09 

special exception of Eclipse, which is not really on 09 
the market. 09 

And as I have said, I don't really know 09 

what the story is with Eclipse, but I put it more in 09 
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the category with Premier than with the conventional 09 
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2 


products. 

3 Q. But Reynolds' research wasn't limited to Premier, 

4 was it? 

5 MS. WALBURN: Excuse me, Mr. Monica, 

6 again, you are interrupting the witness and I would 

7 appreciate it if you would let him complete his 

8 answers. 


9 MR. MONICA: I thought he had. 

10 BY MR. MONICA: 

11 Q. But Reynolds' research wasn't limited to Premier, 

12 its health research, was it? 

13 A. I have not seen any evidence of research — I mean, 

14 I think — I guess I am confused because I thought I 

15 was answering the question you asked, which was how 

16 do I know that the research that went into the safer 

17 products that I have seen didn't also go into these 

18 other products, so that's why I was answering the 

19 question that way. 

20 Is that not the question? 

21 Q. The question was, you said that you did see evidence 

22 the companies were doing health research in 

23 connection with their cigarette development, but you 

24 didn't feel this research was of the type that you 

25 would expect if they were trying to develop a safer 
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1 product as opposed to meeting — just meeting the 

2 FTC guidelines. 

3 A. I don't think that's what I said. What I said was 

4 that they did research which was clearly aimed at 
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or a more healthy cigarette, as you — however you 
want to put it — by trying to lower the tar and 
nicotine content of its product? 

MS. WALBURN: Objection. 

THE WITNESS: I guess what I am saying 

is — 
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7 

BY 

MR. MONICA: 


8 

Q. 

Could you answer that question and then go ahead and 

09:38:14 

9 


articulate? 

09:38:16 

10 

A. 

Well, there may be documents that say we are going 

09:38:22 

11 


to try to develop a lower-tar cigarette because it's 

09:38:24 

12 


safer. I don't know whether there are documents 

09:38:28 

13 


like that or not — I really don't remember — but 

09:38:30 

14 


I haven't seen any documents that explain the 

09:38:36 

15 


research that's being done to actually do that, and. 

09:38:40 

16 


in fact, you know, there is a notable posity of any 

09:38:48 

17 


research other than on the compensation question 

09:38:52 

18 


that is really aimed at determining the relationship 

09:38:56 

19 


between the tar numbers, as reported by the FTC, and 

09:39:04 

20 


true health benefits. 

09:39:04 

21 

Q. 

What do you mean by "compensation" as you just used 

09:39:08 

22 


it? 

09:39:08 

23 

A. 

I am sorry. 

09:39:10 

24 

Q. 

Compensation numbers. 

09:39:10 

25 

A. 

As I just used it, compensation refers to the 

09:39:14 
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9 Q. 


phenomenon that smokers who switch from higher-tar 
brands to lower-tar brands have a tendency to smoke 
more, take more puffs, in order to get whatever it 
is they are getting from the cigarette, and 
therefore, the reduction in the actual tar delivered 
to their lungs is probably not as great as the 
tar — the reduction in the FTC number when they 
switch brands. 

Now, Lorillard, my client, developed lower-tar. 
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10 


11 A. 

12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 Q. 

25 


lower-nicotine cigarettes, didn't they? 09 

I believe that's correct, yes. 09 

Can you tell me what they are? Are you still 09 

looking at Exhibit 1258? 09 

Yeah, and I am now on page 13. Well, the Kent 09 

brand, early on, with the micronite filter 09 

represented initially a reduction relative to the 09 

tar levels at that time. I don't think it would 09 

today be considered a low-tar brand. 09 

I guess actually, with respect to 09 

Lorillard, I don't remember the specifics of the 09 

brands. As I said before, I suspect that the ones 09 

that are lights, like Newport Lights, may be low-tar 09 
brands, but I actually don't know. 09 

Are you familiar with any of the ad campaigns for 09 

Kent cigarettes? 09 
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1 A. I have some recollection of seeing some of the 09 

2 documents around that but I don't remember exactly. 09 

3 Q. Were they, in your estimation, Kents, advertised in 09 

4 the fashion that you would deem to be a competitive 09 

5 effort to promote the brand? 09 

6 MS. WALBURN: Objection. 09 

7 THE WITNESS: I haven't seen any ads where 09 

8 they said that we had scientific tests that showed 09 

9 superior performance of this product, so no. 09 

10 BY MR. MONICA: 

11 Q. Is that what it takes. Professor, for the ad to say 09 
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9 Q 
10 
11 
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14 


we have scientific tests that show something? 

Well, I think from the company's point of view what 
it takes is that they are explicitly saying what is 
the advantage of this product along the safety 
dimension relative to competitors. 

I think in the context of FTC regulation, 
where that has to be done in a way that's not false 
and misleading, that is going to require scientific 
tests. 

If, I mean, we didn't have an FTC and we 
didn't have regulations on advertising, I don't 
think the companies would necessarily care whether 
the advertising related to scientific tests. 

And as an economist, I wouldn't 
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necessarily look for that, but it seems to me what I 
would look for would be that they are going to put 
out there explicitly what is the advantage that this 
product has over other products along the safety 
dimension. 

And given the FTC regulation, the only way 
to do that would be on the basis of scientific 
evidence. 

Let's take, for an example, the low-tar, 
low-nicotine products. 

What would you expect a competitor to say 
about that product if it were to advertise that 
product in the fashion that you would deem 
acceptable and not pursuant to a conspiracy? 
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15 A. 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Well, I don't know whether any of those products, in 
fact, are significantly safer than other products. 

As I understand it, the scientific 
evidence on that is mixed. But if there were a 
product of that sort, and a company was trying to 
figure out how to get the maximum competitive 
advantage out of it, what I would expect would be 
that they would do research to determine whether 
there were demonstrated safety benefits associated 
with that design. 

If there weren't, then it's not an issue 
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because it's not a safer product. If there were, I 
would expect them to market it in a way that would 
utilize that scientific information. 

What would you expect them to say, if they had 
determined by research that lower tar and lower 
nicotine is beneficial to the person using the 
product? What would you expect them to say? 

I would expect them to say — to describe precisely 
the nature of the benefit that they had identified 
scientifically. 

And I would expect them, if necessary, to 
go to the FTC and say, look, here are the tests we 
have, and we have all these eminent scientists who 
say that this product is less biologically active, 
and that based on existing science, that suggests 
that it will be less likely to cause the following 
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diseases, and here is how we would like to represent 
that information which we believe is factually 
correct and not false and misleading. 

And if the FTC says, well, you have got to 
change that word or we think it's misleading, they 
would have worked that out and they would have tried 
to figure out a way to present that information in a 
way that would be consistent with the regulations. 

If Liggett considered doing that. 
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according to the documents, I can't recall — there 
is no evidence from the documents that they ever 
actually went and did it and talked to the FTC but, 
you know, we said yesterday that they would have to 
do it in a way that was consistent with the 
regulations, and there is no way to do that without 
addressing the issue, you know, with the FTC and 
figuring out a way to do it. 

So, then, are you saying that you would have 
expected the companies to go to the FTC with 
proposed advertisements? 

Well, they would have a decision as to how to do 
it. I mean, Liggett talks — the Liggett documents 
talk about, well, we could just go out with the ad 
campaign and try to design it to be not false and 
misleading and see what the FTC does, or we could go 
talk to them first and try to work out, you know, 
language that would be acceptable to them. 

I don't have any particular opinion as to 
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25 Q. 


which of those courses would make the most sense for 
a company, but I would expect them to somehow deal 
with the FTC regulation issue and utilize scientific 
information in their possession in an effective 
manner to compete. 

Professor, can we at least agree that cigarettes 
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1 with lower tar and nicotine content are safer for 09:47:04 

2 smokers than cigarettes with higher tar and nicotine 09:47:12 

3 content? 09:47:12 

4 Can we at least agree that that's your — 09:47:14 

5 one of your assumptions? 09:47:16 

6 MS. WALBURN: Objection, it assumes facts 09:47:18 

7 not in evidence. 09:47:18 

8 THE WITNESS: No, we cannot agree to 09:47:20 

9 that. I think what I said a second ago — and this 09:47:22 


10 


is not my area of expertise, I am not a biologist or 

09:47:26 

11 


an epidemiologist — but my understanding of the 

09:47:30 

12 


scientific research that has been done is that there 

09:47:34 

13 


may be some benefit to the lower-tar products. 

09:47:38 

14 


although the compensation problem complicates that 

09:47:42 

15 


and it's not entirely clear. 

09:47:46 

16 

BY 

MR. MONICA: 


17 

Q. 

Let's take the compensation problem out. 

09:47:48 

18 

A. 

Okay. 

09:47:48 

19 

Q. 

Two cigarettes, one has lower tar than the other, do 

09:47:52 

20 


you believe that the lower-tar cigarette is safer 

09:47: 54 

21 


than the other one? 

09:47:56 
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22 


MS. WALBURN: Objection. 


09:47:56 


23 THE WITNESS: I actually don't know the 09:48:00 

24 answer to that question. I mean, I have not focused 09:48:04 

25 on that. My understanding of the scientific 09:48:06 



10 


MS. WALBURN: Objection. 

09:48:30 

11 


THE WITNESS: In the range of nicotine 

09:48:42 

12 


levels in products on the market today? 

09:48:46 

13 

BY 

MR. MONICA: 


14 

Q. 

Yes . 

09:48:46 

15 

A. 

I don't know. 

09:48:50 

16 

Q. 

If we change the time period, would your answer be 

09:48:54 

17 


different? 

09:48:54 

18 

A. 

Well, there was a product marketed by Philip Morris 

09:48:56 

19 


for a brief period of time that was, essentially. 

09:49:00 

20 


for practical purposes, nicotine-free. 

09:49:02 

21 

Q. 

What is that product? 

09:49:04 

22 

A. 

My understanding is that they test-marketed both a 

09:49:30 

23 


product called Next and a product called Merit 

09:49:34 

24 


De-nic which used chemical processing methods to 

09:49:38 
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25 


reduce the nicotine, if not to zero, to extremely 


09:49:42 
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low levels. 


09:49:44 


And my understanding — this would be 


09:49:44 


based, to some extent, on the addiction expert — is 09:49:48 


that that product would not be addictive and that 


09:49:50 


that would be a safer product. 


09:49:52 


6 Q. So that would be an effort to develop a safer 


09:49:54 


product by Philip Morris? 


09:49:56 


8 A. That's correct. 


09:49:58 


9 Q. And do you believe that was done pursuant to the 


09:50:00 


conspiracy? 


09:50:02 


11 A. Do I think it was done pursuant to the conspiracy? 


09:50:06 


12 Q. Yeah, in furtherance of it. 


09:50:06 


13 A. I don't think the development of that product was in 09:50:08 


furtherance of a conspiracy. 


09:50:12 


15 Q. Do you believe it was contrary to the goals of a 


09:50:14 


conspiracy? 


09:50:14 


17 A. I think it was contrary to the goals in the 


09:50:18 


conspiracy, yes. 


09:50:18 


19 Q. And is there anything about that product that you 


09:50:22 


believe was done in furtherance of the conspiracy. 


09:50:28 


those two products? 


09:50:30 


22 A. Well — yes. As I discuss in my report, in an 


09:50:36 


analogy to Premier, if you are going to market a 


09:50:38 


product with no nicotine, presumably the reason for 09:50:42 


doing that is in order to make it non-addictive, and 09:50:46 
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1 


so if you are going to do that in a truly 

09:50:50 

2 


competitive way, you would have marketed it as 

09:50:52 

3 


nonaddictive, and they did not. 

09:50:56 

4 

Q. 

Are you saying that they didn't do that because that 

09:51:00 

5 


was part of the conspiracy? 

09:51:00 

6 

A. 

I think when you look at that event in the context 

09:51:04 

7 


of the rest of the evidence in the case, that is the 

09:51:08 

8 


likely conclusion, yes. 

09:51:10 

9 

Q. 

But do you, in fact, know why they didn't market it 

09:51:14 

10 


in that fashion? 

09:51:14 

11 

A. 

Do I know with certainty, to use the word you used 

09:51:18 

12 


yesterday? I don't know a hundred percent why they 

09:51:20 

13 


did something, but I think that that is the likely 

09:51:22 

14 


economic conclusion as to what was the circumstances 

09:51:26 

15 


surrounding that occurrence. 

09:51:28 

16 

Q. 

Have you seen any documents that will tell you why 

09:51:32 

17 


they didn't do that, why they say they didn't do it? 

09:51:34 

18 

A. 

I don't recall seeing any documents where they say 

09:51: 42 

19 


why they didn't do it, no. 

09:51:42 

20 

Q. 

Wouldn't you want to see those documents? 

09:51:48 

21 

A. 

I would love to see such documents if they exist. 

09:51:50 

22 

Q. 

Do you know why those products were not successful? 

09:51:56 

23 


First of all, let me back up. Were those 

09:51:58 

24 


products successful? 

09:51:58 

25 

A. 

They appear not to have been successful, no. 

09:52:00 
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1 Q. 

2 A. 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 Q. 

17 

18 

19 A. 

20 

21 Q. 

22 

23 

24 A. 

25 


Do you know why they were not successful? 

I don't know with any confidence. There are, again, 
suggestions in the documents that they were — well, 
there is actually a Reynolds document which makes a 
distinction between the two and suggests, I believe, 
that — well, actually, I should look at it. I 
forget which one it was. 

One of them was potential — was viewed by 
customers more favorably than the other because the 
advantage in terms of the absence of nicotine was 
somewhat more effectively presented, which would 
suggest that if it were even more effectively 
presented, that the product might have been more 
successful. Actually, I can't find the document 
now. I don't think it matters. 

So do you know why, from your review, why customers 
received one of the two Philip Morris products we 
are talking about more favorably than the other? 

If you want me to say more about that I need to find 
a document. Do you want me to do that? 

Yes, I would. If you would tell me, when you do so, 
what document you are referring to, I would 
appreciate that. 

I will do that as soon as I can find it here. 

MS. WALBURN: And the record should 
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reflect that Professor Jaffe is 
to his notebook as we have used 
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looking at the index 

09: 

: 54 : 

: 22 

that term. 

09: 

: 54 : 

: 24 
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09:54:28 


3 BY MR. MONICA: 

4 Q. What's the document number you are looking at now? 

5 A. I am looking at a version of it that's my copy and 

6 doesn't have a sticker. 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MS. WALBURN: I believe it's 1256. 

MR. MONICA: Thank you. 

THE WITNESS: Okay. I found it. 

BY MR. MONICA: 

Q. What's the document you are looking at, please? 

A. It's — Bates Number is 508822153 through 

508825165. It's a Reynolds document entitled 
Strategic Perspectives on Low-nicotine Products. 

Q. And which page are you looking at, in particular? 

A. I had it a second ago and I just — on page 6 of the 
document, which is Bates 5161, it says "Research 
conducted in late 1989 indicated that Next 
advertising generated significantly higher purchase 
intent than Vantage LN. This difference is directly 
related to a stronger benefit claim by Next and 
negative connotations associated with the Vantage 
brand name. Next advertising with 
its, 'denicotined' claim communicated the low 
nicotine whereas Vantage LN communicated low or 
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lower nicotine. Importantly, low/lower nicotine is 
not really a new benefit for Vantage or the market 
as a whole. As a result the 'Next' virtually was 
viewed as more important, unique and convincing than 
Vantage LN." 
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8 A. 

9 

10 

11 

12 

13 

14 Q. 

15 A. 

16 Q. 

17 

18 A. 

19 

20 
21 
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23 

24 

25 


So how do you interpret that? What does that mean 09 
to you? 09 
Well, all I am taking from this is that they — 09 
"they," R.J.R. — investigating the marketing of 09 
Next, found that the denicotined claim which they 09 
perceived to be a clearer presentation of the 09 
benefits of low nicotine was more successful in 09 
getting people to try the product. 09 
But Next still was a failure? 09 
That's correct. 09 


Even though it was advertised in the fashion related 09 


in here? 09 

Right. Well, this is not talking about it being 09 

advertised — I mean, I am saying there — this is 09 

observing that how effectively you communicate the 09 

benefit affects the success of the product. 09 

And they are saying denicotined is more 09 

effective than low nicotine. I am saying this 09 

suggests that if they took the next step from 09 

denicotine to saying this is not addictive, that it 09 
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1 would have — it might have been more successful. 09 

2 Q. But you don't know that? 09 

3 A. With respect to this particular circumstance, I 09 

4 don't know for sure, no. 09 

5 Q. But you don't know that as to any circumstance, do 09 

6 you? 

7 A. I don't — you have to be more specific as to what 09 
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you mean. 

Q. Well, you don't know if advertising something as 
"nonaddictive" would be more effective than 
advertising the product as denicotine, do you? 

MS. WALBURN: Objection. 

THE WITNESS: You know, I think that the 
evidence that we have about consumers' preferences 
suggests that, at least for some consumers, that 
that could be a significant perceived advantage to 
the product. 

I can't make a judgment about the extent 
of market success of a particular, you know, 
specific product or a specific advertising claim, 
and I don't think that that's — I mean, that's 
not — that's not what — 

BY MR. MONICA: 

Q. That's not in your area of expertise, is it? 

A. Well, I think what's in my area of expertise is to 
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1 

2 

3 

4 

5 

6 

7 Q. 

8 
9 

10 


evaluate the market as a whole and the kinds of 
changes in the market that could occur with 
different kinds of advertising, in general. 

As we discussed yesterday, I don't — I 
don't consider myself an expert on, you know, the 
wording of advertising claims. 

Professor, you are not qualified to tell us under 
oath here today whether advertising a particular 
cigarette as nonaddictive would be more effective 
with consumers than advertising that same cigarette 
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as denicotined or however you would put that? 

10:00:46 

12 


MS. WALBURN: Objection. 

10:00:48 

13 

BY 

MR. MONICA: 


14 

Q. 

Are you? 

10:00:48 

15 

A. 

I think the evidence that I have and — you know. 

10:00:52 

16 


and my expertise is sufficient for me to say that it 

10:00:56 

17 


would have been somewhat more effective. How much 

10:00:58 

18 


more effective, I can't — I can't quantify. 

10:01:00 

19 

Q. 

Can you say whether it would have been significantly 

10:01:04 

20 


more effective? 

10:01:12 

21 

A. 

Yes, I think it would have been significantly more 

10:01:30 

22 


effective. 


23 

Q. 

What do you base that on? 

10:01:32 

24 

A. 

Well, I think that if there is — if there is a 

10:01:38 

25 


market for nicotine-free cigarettes, it is because 

10:01:44 
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people may want a product that is nonaddictive, and 
I don't actually know how big the market niche is 
for a nicotine-free cigarette because there is a lot 
of evidence that nicotine is one of the reasons that 
people smoke. 

But to the extent that that is a niche, 
which is what you are going at with a zero-nicotine 
product, it seems to me that it is going to be 
significantly more effective if you tell people the 
benefit that that market niche is aimed at. 

VIDEOGRAPHER: We are going off the 

record. That will be the end of Tape 4 in the 
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13 deposition of Dr. Adam Jaffe. The time is now 

14 9:54 a.m. We are off the record. 

15 (A recess was taken.) 

16 VIDEOGRAPHER: We are back on the record. 

17 This is the continuation of the deposition of 

18 Dr. Adam Jaffe, the beginning of Tape 5. The time 

19 is 10:05 a.m. 

20 BY MR. MONICA: 

21 Q. Professor Jaffe, we are continuing after a break. 

22 You know, something I forgot to do this morning, I 

23 usually like to do it first when we come back the 

24 second day when we have a multiple day of 

25 deposition, is give you a chance, if you desire. 
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to — do you have anything from the first day that 
you want to change, supplement, amend, correct? 

Anything you said the first day of your 
deposition that you think needs to be changed or 
anything? 

MS. WALBURN: Object to form and I will 
point out that we do not have a transcript and it 
has not been reviewed. 


THE WITNESS: When I was thinking about it 
last night it did occur to me that my discussion of 
how I determined that the appropriate geographic 
market was the US domestic market as opposed to a 
world market, which you put forward as an 
alternative market definition, wasn't as clear as it 
could have been. 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


Because I think that my discussion at the 
time somewhat confused the question of whether 
foreign cigarette manufacturers who do not currently 
sell in the US are in the same market from the 
question of whether they could be potential entrants 
into that market. 

And what I would say is that it's clear 
that they are not currently in the market in the 
sense that if the domestic sellers acting 
collectively raised their prices or took another 
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action to limit consumers' choices, smokers in the 
US could not, today, get around that change by 
buying, you know, in any significant way, the 
products of the Japanese tobacco company. 

And, therefore, it's clear that the 
appropriate market definition is the domestic 
market. 

And then there is a next step in the 
analysis, which is discussed in the report, which is 
if that market were monopolized or otherwise 
affected by collusion, could entry from other 
manufacturers into that market have an effect on the 
market. 

And that's a — that's sort of a separate 
step in the analysis. And there I concluded that 
while that's a possibility, that it doesn't appear 
to have been a very likely one or one that the 
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18 companies considered a significant threat. 

19 BY MR. MONICA: 

20 Q. Could you help me by telling me how you just 

21 supplemented or corrected your first answer? 

22 A. You mean my answer from yesterday? 

23 Q. Uh-huh. 

24 MS. WALBURN: Objection. 

25 THE WITNESS: Well, I don't have the 
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transcript, but as I was thinking about it last 
night, my recollection was that when I discussed it 
yesterday, I confused the two issues of whether they 
are in the market today and the issue of whether 
they could enter the market, and so I was just 
giving a clearer answer that distinguished those two 
issues. 


8 BY MR. MONICA: 

9 Q. Uh-huh. Now, do you, then, admit that they could 

10 enter the market? 

11 A. I admit that it's a possibility that they could 

12 enter. As I said yesterday, the barriers to entry 

13 are not infinitely high, but that that possibility 

14 does not appear to have been likely and it doesn't 

15 appear to be one that the domestic participants 

16 considered a significant competitive threat. 

17 Q. Would you admit, then. Professor, that if a foreign 

18 tobacco manufacturer, cigarette manufacturer, had a 

19 perfectly safe product, that it could enter the US 

20 market? 
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21 
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25 


MS. WALBURN: Objection. 

THE WITNESS: It is a possibility that it 
could enter. I don't believe there are 
insurmountable legal barriers to it entering, but it 
is my opinion that, as an economic matter, it would 
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be not a likely outcome, and it was one that the 
domestic companies did not perceive to be — even 
if, hypothetically, a foreign company had a safer 
product, it was — there is evidence that their view 
was that they could not, on their own, enter the US 
market. 


7 BY MR. MONICA: 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Q. And so even if the foreign manufacturer didn't have 
a perfectly safe product but just had a — shall we 
say significantly safer product, it would have an 
opportunity to enter the US market? 

MS. WALBURN: Objection, again. And I 
will remind you, Mr. Monica, as I did yesterday, 
that you are potentially opening the door to 
discovery of documents that defendants have been 
withholding to date. 

THE WITNESS: It's a theoretical 
possibility. It's not a zero probability event. 

But I don't think it's a likely event and I don't 
think the domestic companies considered it to be a 
likely event. 

BY MR. MONICA: 
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23 Q. Okay. Anything else you want to add? 10: 

24 A. That was the only thing I thought of. 10: 

25 Q. From the first day? 10: 


1 A. 

2 Q. 
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That's correct. 

Now, are you familiar with what health research, if 
any, that Lorillard has done in conjunction with the 
low-tar, low-nicotine cigarette? 

Do you mean low-tar, low-nicotine cigarettes that 
are on the market? Am I familiar with health 
research that they have done in connection with 
low-tar, low-nicotine cigarettes that are on the 
market today? 

Yes. 

I don't recall seeing any discussion or evidence 
about that, no. 

Including their own cigarettes? 

As I say, I don't recall seeing any. 

Do you recall seeing any documents or discussion on 
Lorillard's — or any research that Lorillard may 
have done on the subject of low-tar, low-nicotine 
cigarettes, whether or not they are on the market? 
There are some references in the documents to 
research efforts by Lorillard. 

As I recall, they are fairly sketchy, and 
from the documents I have seen, I couldn't really 
get a good sense of what the nature of those efforts 
were, but there are references to such research. 

So are you aware that Lorillard has done such 
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1 research? 


10:20:34 
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A 
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13 
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Q 

17 

A 
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22 
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By "such research" you mean research aimed at 
developing safer products or at investigating safety 
consequences of its products? 

Yes. 

As I say, I — there is references to it. I just 
don't know what those references mean because from 
the context it's not clear. 

Do you consider this research by Lorillard to be 
inconsistent with your conspiracy theories? 

Well, since I haven't really seen enough to have a 
sense of exactly what it involved, I don't see how I 
could really make a judgment one way or the other as 
to whether it was contributing to the conspiracy or 
not. 

You just don't know? 

Well, the — I have seen no evidence that they did 
significant research that would have undermined the 
conspiracy in a material way, and I would be happy 
to see such evidence if it exists, but based on what 
I have seen, I don't have any evidence of that. 

Have you asked counsel whether any exists? 

Yes. I have asked them to provide me with whatever 
documents they have that seemed to describe the 
company's efforts relating to safer cigarette 
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1 
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3 

4 

5 

6 

7 
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9 Q. 
10 
11 
12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 Q. 

22 

23 A. 

24 

25 


products. And as I say, I think there were some 
that were provided and I did look at them. 

And in addition, we do have some — some 
numbers that were provided in response to 
Interrogatories regarding just the overall scale of 
research efforts, but that doesn't provide any 
description as to exactly what the research 
involved. 

Have you asked plaintiffs' counsel to give you any 
documents that they have showing the research 
efforts of all of the companies in the health area, 
smoking and health area? 

Well, smoking and health area is very broad. I 
guess what I have focused on would be — and have 
asked for documents that describe in any way the 
activities of the company that could be related to 
the development of safer products, the reduction of 
risks in existing products, or the demonstration of 
the safety benefits of products for all the 
companies. 

Was that part of your initial request or was that a 
follow-up request? 

I don't recall precisely. I think in the initial 
request we talked generally about documents relating 
to research, and then seeing some of those documents 
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9 Q. 
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development and it sort of — it raised the 
question in my mind were there similar efforts at 
other companies. 

And I think I made a specific request at 
that point for documents that described any kinds of 
efforts like that, other companies, and that 
produced some additional documents, I think. 

You did receive documents from plaintiffs' counsel 
in response to that similar request? 

I think so, yes. 

And was it your understanding that you had received 
everything that counsel for plaintiff has on that 
subject? 

MS. WALBURN: Objection. 

THE WITNESS: You know, it's my 
understanding that they are making their best 
efforts to provide me with what I want that's 
relevant. 

There are a lot of documents in this case 
and it's hard to know, I think, ever whether you 
have, you know, found every document that might be 
related to a particular issue, but it is certainly 
my understanding that they are making their best 
efforts to provide me with what I have asked for. 
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1 BY MR. MONICA: 

2 Q. To provide you with all documents of the type you 

3 asked for? 
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MS. WALBURN: Objection. 


10:24:34 


5 

BY 

MR. MONICA: 


6 

Q. 

Is that correct, or not? 

10:24:34 

7 

A. 

It is my understanding they are making their best 

10:24:36 
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efforts to provide me with of all the documents that 

10:24:38 
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I have asked for, yes. 

10:24:40 

10 

Q. 

And you are dependent upon them to do that, aren't 

10:24:44 

11 


you? 

10:24:44 

12 

A. 

Well, I am dependent on them to do that, and then I 

10:24:46 

13 


expect that if there are documents that they either 

10:24:50 

14 


didn't find or concealed from me that undermine my 

10:24:54 

15 


opinions, I will see them somewhere down the line 

10:24:58 

16 


from you. 

10:24:58 

17 

Q. 

That you will. 

10:25:00 

18 

A. 

Now, can I just — I don't know if this is helpful 

10:25:10 

19 


or not. We started going through having me describe 

10:25:12 

20 


each of these and we didn't finish. Do you want me 

10:25:14 

21 


to finish that or not? 

10:25:16 

22 

Q. 

Oh, yes, I didn't realize we had missed a couple. 

10:25:18 

23 


That would be very helpful. 

10:25:20 

24 


Now, what are these? Put them in 

10:25:20 

25 


context — 
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8 Q. 
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10 A. 
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23 

24 Q. 

25 


got off on another track, so — 10 

I thought we had finished, so yes, please complete 10 

that. 10 

We have 1288, which is a document from the Centers 10 

for Disease Control called Surveillance for Smoking 10 
Attributable Mortality and Years of Potential Life 10 

Lost by State, United States, 1990. 10 

This is a document I think we actually 10 

discussed yesterday, the so-called 6,000 Series on 10 

the NORTH document list. This is one of those. 10 

And as we discussed yesterday, at the time 10 
of my report I didn't have the damages study which 10 

gives more precise estimates of the health 10 

consequences of smoking and so I just included this 10 

as a document that I could rely on to — for the 10 

proposition that smoking does cause significant 10 

health effects. 10 

As I recall, that 6,000 Series in that document you 10 

used to reach a conclusion that the US cigarette 10 
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1 market and the health care market in Minnesota were 10 

2 inextricably intertwined? 10 

3 A. That's correct. 10 

4 Q. I can say that word. It's still the morning, so — 10 

5 A. Okay. And then the last one in this pile is 1289, 10 

6 which is an excerpt from the book Capitalism, Social 10 

7 Democracy, by Joseph Schumpeter. 10 

8 This is, in fact, the seminal work in 10 
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which he laid out the concept of creative 
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destruction, and since I am relying on that, I have 
given you that excerpt from the book. 

Okay. Does that complete it, then? 

That's all I was given in that pile. I have to say, 
there are things on the list that we haven't seen. 
There is some on your list that we don't have? 

Yeah. 

Which ones are they? 

Well, we haven't looked today at the Sullivan or 
Office of Technology Assessment. Those are — 
and — those are the two. Okay. 

It looks like you have got them. Yes, and 
the — oh, I am just trying to be helpful. The 
Lexis Nexus articles that are listed at the bottom 
we discussed yesterday. 

We have those from yesterday? 
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12 (A discussion was held off the 

13 record.) 

14 BY MR. MONICA: 

15 Q. We have given you the last two that you referenced, 

16 although I believe what we have given you is just 

17 the cover plus the Table of Contents, but why don't 

18 you go ahead — are these the two you just referred 

19 to? 

20 A. Yes, they are. 

21 Q. Okay. Would you take them one at a time and 

22 identify them. 

23 A. 1290 is the Handbook of the Law of Antitrust, by 

24 Lawrence Sullivan. 

25 Now, what I had identified was an excerpt 
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1 from this. 

2 Q. Are you able to pinpoint that for us? 

3 A. Well, let me see if I am. Yes, I believe the 

4 excerpt that I had been interested in is a section 

5 entitled Joint Research. 

6 Q. What is the number? 

7 A. Which is Section 105 on the page — 

8 Q. How did you use that? 

9 A. — page 298. 

10 I used it generally as just a background 

11 discussion on the issues that are raised in 

12 analyzing the possibility that joint research might 

13 be related to collusive agreement among companies. 
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Okay. 

And then lastly, we have 1291, a document produced 
by the US Congress Office of Technology Assessment 
entitled Pharmaceutical R & D, Costs, Risks and 
Rewards. 

And I have included this document because, 
as we discussed yesterday, one of the aspects or 
considerations that has come up in my analysis is 
whether or not the tobacco companies would view the 
marketing of a product regulated by the FDA as being 
something that was not profitable. 

And this study describes the profitability 
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of the pharmaceutical industry and, in fact, 
concludes that even after adjustment for sort of the 
complexity of the cost structure of the industry, in 
fact, the pharmaceutical industry appears to be more 
profitable than most other industries. 

The pharmaceutical industry does? 

Yes, that's correct. 

If you know, how does the tobacco industry rank as 
far as profitability on the nation's industries? 

It is also among the most profitable. 

What are the others? 

Do we have the Houlihan stuff here? I am sorry, 
Houlihan is a consulting firm that is another 
plaintiffs' expert who has done some analysis of 
that very question. 

MS. WALBURN: And the record should 
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reflect that I have handed to Professor Jaffe the 
expert report of Houlihan that was provided to 
defendants on June 2nd. 

THE WITNESS: Well, as I understand it, 
the Houlihan people did an analysis of the 
profitability of a number of industries that, for 
various reasons, they felt were comparable to 
tobacco, and pharmaceuticals is the only one whose 
profitability is as high as the tobacco industry — 
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1 BY MR. MONICA: 

2 Q. What page are you looking on of the report? 

3 A. I am looking at page 25 of the — of what's called 

4 Expert Analysis of Profitability by Paul J. Much — 

5 is that how it's pronounced. Much? M-U-C-H. 

6 Q. Are there other industries in that same category, 

7 high-profitability industries? Maybe they aren't 


8 


quite as high 

but they 

are in the 

same general 

9 


category? 
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MS . 

WALBURN: 

Objection, 

form. 

11 


THE 

WITNESS: 

Not that I 

can think of, no. 

12 


and there are 

none others that, in 

the Much 

13 


analysis, are 

identified. 
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BY 

MR. MONICA: 
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Q. 

There is nothing wrong 

with having 

a high profit, is 
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there? 
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Objection. 
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THE 
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There is nothing wrong in 
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and of itself with having high profits, no. 10:35:42 


20 

BY 

MR. MONICA: 




21 
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Is there anything that 

you have observed wrong 

with 

10:35:44 
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the tobacco industry having a high profit? 
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MS. WALBURN: 

Objection, form. 
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THE WITNESS: 

Well, the profits in the 
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tobacco industry may be 

evidence, for example. 

that 
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their pricing is also not competitive, but I haven't 

10:36:02 
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analyzed that. 

10:36:04 

3 

BY 

MR. MONICA: 


4 

Q. 

You are not going to testify on that? 

10:36:06 
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A. 

I am not going to testify to that, no. 
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Q. 

But other than that mere possibility, or however you 
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want to put it, that you haven't looked at, do you 

10:36:14 
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know anything wrong with the tobacco industry being 

10:36:18 
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a high-profit industry? 

10:36:20 
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MS. WALBURN: Objection, form. 
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THE WITNESS: There is nothing wrong with 

10:36:24 

12 


being a high-profit industry, per se. 

10:36:30 

13 

BY 

MR. MONICA: 


14 

Q. 

Okay. I would just like the record to show, on 

10:36:36 

15 


Exhibit 1291, that that is only the front cover and 

10:36: 42 

16 


the index, and I assume that you read and relied 

10:36:46 

17 


upon the entire thing; is that correct? 

10:36:50 

18 

A. 

Yes, and it's my understanding that at some time we 

10:36:52 

19 


have provided you with the entire thing, but that's 

10:36:56 

20 


my understanding. 

10:36:56 

21 

Q. 

I will not dispute that as we sit here. 

10:37:00 
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22 

A. 

Okay. 




10:37:00 

23 

Q. 

I don' t 

know the 

answer, but 

if you say you did. 

10:37:02 

24 


knowing 

Roberta, 

if she says 

she did something, she 

10:37:08 

25 


usually 

has done 

it. 


10:37:08 
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1 

2 

3 

4 

5 


MS. WALBURN: Let me tell you, I can't 
represent one way or the other, but I will check on 
that. 

MR. MONICA: All right. 

MS. WALBURN: I just don't know. 


6 BY MR. MONICA: 


7 Q. 

8 
9 

10 

11 A. 

12 Q. 

13 

14 

15 

16 

17 

18 

19 

20 

21 A. 

22 
23 


Let's see. There is another housekeeping thing I 
wanted to get while we are on these documents. 

If you would look at Exhibit 1256, which 
is the index to your notebooks. 

Okay. 

Okay. In Ms. Walburn's cover letter, which is the 
first page of this exhibit, it says "Enclosed please 
find an index of documents included in Professor 
Jaffe's document notebook." 

Yesterday it sounded like we were talking 
about more than one notebook and I want to get 
clear — maybe we did this yesterday, but over the 
evening I just didn't think it was clear. 

This index pertains to what notebook? 

Okay. I have only one notebook, which is the 
notebook that contains examples of primarily 
production documents. 


10:37:10 
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10:37:12 

10:37:14 

10:37:32 

10:37:36 

10:37:38 

10:37:40 

10:37:44 

10:37:48 

10:37:56 

10:37:58 

10:38:00 

10:38:06 
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24 


There are also some of these Hill and 


10:38:38 


Knowlton documents in there, but they are not 


10:38:40 


CONFIDENTIAL 


published sources, they are documents from the 


10:38:42 


record in the case which I have put in this 


10:38:46 


notebook, and that's what I call my notebook and 


10:38:48 


that's what this index is an index of. 


10:38:52 


MR. MONICA: Now, Roberta, I understand 


10:38:54 


that those were the documents that accompanied his 


10:39:00 


report, correct? 


10:39:02 


MS. WALBURN: That is correct, with the 


10:39:04 


exception of some additional documents we placed in 10:39:06 


the notebook and we informed you of that, I think. 


10:39:06 


by letter, of Monday. 


10:39:08 


MR. MONICA: Right, there was a 


10:39:10 


supplemental letter. 


10:39:12 


14 BY MR. MONICA: 


15 Q. Now, that's your one and only notebook? 


10:39:16 


16 A. That's the only thing that I call a notebook. 


10:39:18 


17 Q. But there is — of course, you do have another 


10:39:22 


reservoir of documents that have been sent to you by 10:39:24 


plaintiffs' counsel which you have an index for. 


10:39:28 


which part of them are in the notebook and part of 10:39:34 


them are not? 


10:39:36 


22 A. That's correct, and I have used all of those to 


10:39:38 


varying extents in preparing my report. The 


10:39:40 


notebook are examples of the ones that I have 


10:39: 42 


included, and you are showing me Exhibit 1255, which 10:39:48 
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1 


is, in fact, the index to all of the documents that 

10:39:50 

2 


I have reviewed. 

10:39:52 

3 

Q. 

So the notebook documents and Exhibit 1256 are 

10:40:00 

4 


subsets of the larger body of the documents which is 

10:40:06 

5 


represented by Exhibit 1255, correct? 

10:40:08 

6 

A. 

I believe that's correct. The one exception that 

10:40:12 

7 


comes to my mind, possibly the Frank statement is a 

10:40:16 

8 


public document. It's in the notebook. I don't 

10:40:18 

9 


actually know whether it's on this list. I don't 

10:40:22 

10 


remember. 


11 

Q. 

With that exception? 

10:40:24 

12 

A. 

And there — well, there is also the excerpt from 

10:40:30 

13 


the book published by Reynolds on the safer 

10:40:32 

14 


cigarette, the scientific studies. That's also in 

10:40:36 

15 


the notebook and is not a production document but 

10:40:38 

16 


you have been notified about. 

10:40:40 

17 


MR. MONICA: That was attached to your 

10:40:40 

18 


recent letter, right? 

10:40:42 

19 


MS. WALBURN: Yes. 

10:40:44 

20 


THE WITNESS: Those are the only things I 

10:40:46 

21 


can think of that are in the notebook that are not 

10:40:48 

22 


listed on Exhibit 1255. 

10:41:00 

23 

BY 

MR. MONICA: 


24 

Q. 

And look at Exhibit 1257. 

10:41:02 

25 

A. 

Yes, I have it. 

10:41:04 


CONFIDENTIAL 
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1 Q. 

2 

3 

4 A. 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Now, let's just establish that. That is the 10 

supplement to the items in your notebook — it's a 10 

supplement to Exhibit 1256; is that correct? 10 

Well, I don't — the way I think of it is it's a 10 

supplement to the documents that were turned over 10 

with my report. 10 

I don't — I guess it has to be, yes, 10 

because 1255 was as of the time of my report, I 10 

think. 10 

So the question is are the things listed 10 

on 1257 in 1255, as well, or are they additional? I 10 

think they are additional but I am actually not 10 

positive because I don't remember the timing of when 10 
the different things were created. 10 

MR. MONICA: Can you help us on this, 10 

Roberta, just so the record is clear? 10 

MS. WALBURN: I am not sure I understand 10 

the precise inquiry now. Are you asking whether all 10 
the documents on 1257 are included in the index on 10 

1256? 10 

THE WITNESS: No. Are they in the 1255 10 

list — 10 

MS. WALBURN: Oh, yeah, some are and some 10 
aren't. My understanding is that some of the 10 

documents listed in my letter of June 23 had been 10 
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1 provided to Professor Jaffe prior to June 2nd and — 10 

2 THE WITNESS: Oh, that's right. 10 
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3 


MS. WALBURN: — if so, they would be 

10:42:36 

4 


included in Exhibit 1255. 

10 : 42:38 

5 


However, other of the documents listed in 

10:42:40 

6 


my letter of June 23, for example, the Liggett 

10:42:42 

7 


documents, were provided to Professor Jaffe, I 

10:42 : 44 

8 


believe, after June 2nd, and therefore, they would 

10:42:48 

9 


not be included in 1255. 

10:42:50 

10 


MR. MONICA: But are they — is 1257 meant 

10:42:54 

11 


to supplement 1256 as an index of the documents in 

10:43:02 

12 


his notebook? 

10:43: 04 

13 


THE WITNESS: Okay. 1256 should already 

10:43:06 

14 


include, and I believe it does already include, the 

10:43:10 

15 


documents listed in 1257, because 1256 was the — in 

10:43:16 

16 


some sense, the last thing to be prepared, so it 

10:43:18 

17 


should be complete and include everything. 

10:43:20 

18 

BY 

MR. MONICA: 


19 

Q. 

Okay. But the Reynolds document you just referred 

10:43:24 

20 


to a moment ago, that's attached to Roberta's letter 

10:43:28 

21 


of June 23, 1997, which is Exhibit 1257; is that 

10:43:32 

22 


correct? 


23 

A. 

That's correct. 

10:43:34 

24 


MS. WALBURN: And the reason I attached 

10:43:36 

25 


that is because that was not a production document 

10:43:38 


1 

2 

3 

4 
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and I wanted to make sure that defendants had it. 

MR. MONICA: I need — off the record. 
VIDEOGRAPHER: Okay. We are going off the 

record temporarily on Tape 5. The time is 10:40 


10:43:40 

10:43:44 

10:43:52 

10:43:56 
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7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(A recess was taken.) 

VIDEOGRAPHER: We are back on the record. 

Tape 5. The time is 10:40 a.m. 

MS. WALBURN: At the break I had an 
opportunity to check on one of the reports listed in 
the last page of Professor Jaffe's expert report 
under Published Sources, and that is the US Congress 
Office of Technology Assessment, Pharmaceutical 
R & D Costs. 

I do not believe a copy of that has been 
provided to defendants and we will endeavor to get 
that to you. 

MR. MONICA: Thank you. 

BY MR. MONICA: 

Q. Professor Jaffe, we are proceeding after a short 
break. 

Have you ever testified before on the 
subject of whether or not a conspiracy exists? 

A. Yes. 

Q. Was it in conjunction with a lawsuit? 


10:49:14 
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10:49:28 

10:49:32 

10:49:34 

10:49:36 
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10:49:42 
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10:49:50 

10:49:50 

10:50:02 

10:50:04 

10:50:06 
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1 A. 

2 Q. 

3 A. 

4 

5 


7 


Yes . 

Which one? 

I am looking at 1254, which is my CV. And I am — 
if you look at the bottom of page 2, it's identified 
as Joseph Rossi, et al, v. Standard Roofing, et al. 
Civil Action No. 92-5377, District Court of 
New Jersey. This was a Section 1 antitrust case in 


10:50:10 

10:50:12 

10:50:30 

10:50:34 

10:50:42 

10:50:50 

10:50:54 
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9 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 


Federal Court in which I was an expert witness on 
behalf of the defendants. 

I filed with the Court an expert report 
and I had a deposition taken, and then the case was 
disposed of on Summary Judgment after my deposition. 
Were you retained by a law firm? 

Yes. 

Do you know the name of that firm? 

Yes. It's Hannoch Weisman in Roseland, New Jersey. 
It's identified on the exhibit. 

Did you retain copies of your report and your 
deposition, if you had the deposition? 

Yes, I believe I have copies of the report and the 
deposition. 

Would you be willing to provide us with copies of 
this? 

MS. WALBURN: Can I just state that if 
there is a reciprocal arrangement with defense 


10:50:58 

10:51:00 

10:51:04 

10:51:06 

10:51:10 

10:51:14 

10:51:16 

10:51:18 

10:51:24 

10:51:26 

10:51:30 

10:51:32 

10:51:34 

10:51:36 

10:51:40 

10:51:40 

10:51:42 
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1 

2 

3 

4 

5 

6 

7 

8 
9 
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experts to exchange that type of information, we 
would not object to that, but we would object to it 
if we are not going to have reciprocity on it. I 
think that's a more appropriate call for counsel 
than for the witness. 

MR. MONICA: Well, I am going to delay — 
I am not going to make any agreements here today on 
behalf of everybody. I'm just — I will save that 
one. 
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10 


THE WITNESS: And can I just tell you for 

10:52:08 

11 


your information that both my report and my 

10:52:10 

12 


deposition contained confidential information. It 

10:52:16 

13 


is my understanding that we have a — we have 

10:52:20 

14 


versions of both of those that have been purged of 

10:52:24 

15 


confidential information. I would have to check 

10:52:26 

16 


with the attorney that I worked with before I 

10:52:28 

17 


produced it to you, but I, personally, would not 

10:52:32 

18 


object to doing so. 

10:52:32 

19 

BY 

MR. MONICA: 


20 

Q. 

And we would not want you to violate any 

10:52:36 

21 


confidentiality agreement. 

10:52:38 

22 


MS. WALBURN: And again, John, on some of 

10:52:40 

23 


these issues I think we just need to work out a 

10:52:42 

24 


framework for discovery beyond what's provided in 

10:52:44 

25 


the Court order. 

10:52:46 


CONFIDENTIAL 
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1 


MR. 

MONICA: Peter, if you would make a 

10:52:48 

2 


note on that. 

please. 

10:52:50 

3 

BY 

MR. MONICA: 



4 

Q. 

Did you find 

a conspiracy in that case? 

10:52:54 

5 

A. 

No, my opinion was that there was not a conspiracy 

10:52:56 

6 


in that case. 


10:52:58 

7 

Q. 

Do you recall 

why you concluded that? 

10:52:58 

8 


MS . 

WALBURN: And can I just again remind 

10:53:00 

9 


the witness not to — that you should not be 

10:53:02 

10 


revealing any 

confidential information from that 

10:53:04 

11 


case, so to err on the side of caution in the 

10:53:08 

12 


details. 


10:53:08 
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13 BY MR. MONICA: 


14 

Q. 

That's right. 

10:53:08 

15 

A. 

I will do that. 

10:53:10 

16 


That case involved an allegation of a 

10:53:12 

17 


conspiracy between a roofing and — or a group of 

10:53:18 

18 


roofing and siding materials manufacturers and a 

10:53:22 

19 


number of roofing and siding materials distributors. 

10:53:26 

20 


and the allegation was that it was a combined 

10:53:32 

21 


horizontal, vertical conspiracy aimed at putting the 

10:53:38 

22 


plaintiff, Joseph Rossi, who was trying to start a 

10:53:44 

23 


roofing and siding distribution business, out of 

10:53:50 

24 


business. 

10:53:50 

25 


And the opinion I expressed in my report 

10:53:54 




15 Q. Did you consider damages in that case? 

16 A. I was not a damages witness. I did have some 

17 discussions with the plaintiffs' damage witness. I 

18 guess what I can say is my report did not deal with 

19 damages and I don't really recall the extent to 

20 which in discussions I was involved in the damages 

21 issue. 

22 Q. Other than that case, have you done any other work 

23 other than this case on the issue of a conspiracy? 

24 A. No, I haven't. 

25 Q. Do you consider yourself an expert in determining 
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10:55:56 
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18 


me to be a very narrowly-defined question. 

10:57:04 

19 


Who are the conspirators in 

a conspiracy 


20 


is part of the economic analysis of an 

. antitrust 

10:57:20 

21 


conspiracy, and I think that's within 

my expertise. 

10:57:24 

22 

BY 

MR. MONICA: 



23 

Q. 

So your answer would be yes? 


10:57:26 

24 

A. 

My answer is the answer I gave, which 

I think had a 

10:57:30 

25 


yes in it. 


10:57:30 


CONFIDENTIAL 
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1 Q. It's a long yes. 

2 Do you consider yourself to be an expert 

3 in determining the impact of a conspiracy? 

4 MS. WALBURN: Objection. 

5 THE WITNESS: I think I am an expert in 

6 determining the economic impact of an antitrust 

7 conspiracy, yes. 

8 BY MR. MONICA: 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


Q. Do you consider yourself an expert in determining 
whether a conspiracy caused economic injury? 

MS. WALBURN: Objection. 

THE WITNESS: Yes, I consider myself an 
expert in determining whether an antitrust 
conspiracy caused economic injury. 

BY MR. MONICA: 

Q. Do you consider yourself an expert in determining 
the damages caused by a conspiracy, the economic 
damages? 

MS. WALBURN: Objection. 
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20 THE WITNESS: The calculation of the 

21 damages of an antitrust conspiracy would be 

22 something that would be within my expertise, yes. 

23 BY MR. MONICA: 

24 Q. And in determining the damages caused by a 

25 conspiracy, do the damages need to be related to the 


10:58:18 

10:58:22 

10:58:28 

10:58:30 

10:58:38 
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1 conspiratorial acts arising from those acts? 

2 MS. WALBURN: Objection. 

3 THE WITNESS: Yes, in the calculation of 

4 damages you need to identify the economic harm that 

5 was suffered as a result of the anti-competitive 

6 activity. 

7 BY MR. MONICA: 

8 Q. And are the damages then computed based upon the 

9 harm that resulted from the conspiratorial acts? 

10 MS. WALBURN: Objection. 

11 THE WITNESS: I am sorry, I spaced out for 

12 a second. Could you just read it back? 

13 BY MR. MONICA: 

14 Q. I will ask it again. 

15 A. Okay. 

16 Q. Are the damages of a conspiracy computed based upon 

17 the harm that resulted from the conspiratorial acts? 

18 A. Yes, I think you would calculate the damages by 

19 looking at the harm connected to the conspiratorial 

20 acts. 

21 Q. And economically, you would have to limit the 

22 damages to the harm stemming from the conspiracy? 
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23 

24 

25 


That's all I am getting at. 

MS. WALBURN: Objection, asked and 
answered and form. 


1C 

1C 

1] 
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7 


THE WITNESS: Well, I think what you would 1] 

try to do, if you could, when you are doing a 1] 

damages study, is you would try to, as specifically 11 
as possible, tie the damages to the anti-competitive 1] 
acts. 11 

If it's not possible to do that, there is 1] 
then sort of a legal question as to what you have to 1] 
do in that circumstance, and that's — I mean, I 1] 

don't have an opinion on what you are legally 1] 

required to do. 1] 

l. MONICA: 

12 Q. The alleged conspiratorial acts in our case, what 1] 

did they — bottom line, what did they — did they 1] 

result in the failure of the companies to market a 1] 

safer cigarette? 1] 

Let me approach — let me withdraw that 1] 

question and approach it a different way. 1] 

Uh-huh. 1] 

19 Q. You said in your report that increased health care 1] 

costs resulted from the conspiracy, correct? 11 

21 A. Yes. What I say in my report on page 19 is "Given 11 

the link between health care costs and the volume 1] 

and nature of cigarettes smoked, the effective 1] 

elimination of safer products from the cigarette 1] 


10 


11 

BY 

12 

Q. 

13 


14 


15 


16 


17 


18 

A. 

19 

Q. 

20 


21 

A. 

22 


23 


24 
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25 


market and the suppression of research and 


11:01:58 


1 

2 

3 

4 

5 

6 
7 


CONFIDENTIAL 

363 

information had material impacts on health care 
costs in Minnesota. 

"The multi-faceted unlawful conduct 
disclosed in company documents is a substantial 
contributing factor to the indivisible and 
nonapportionable damages suffered by plaintiffs, 
i.e., increased health care costs." 


8 Q. So the damages you are talking about that resulted 


9 from the conspiracy are increased health care costs; 


11 : 02:02 

11:02:04 

11:02:06 

11:02:08 

11 : 02:12 

11:02:14 

11:02:16 

11:02:18 

11 : 02:22 


10 isn't that correct? 

11 A. What the report I just read says is that the 

12 unlawful contact (sic) was a substantial 

13 contributing factor to the damages suffered by 

14 plaintiffs in the form of health care costs. 

15 Q. That's all I am getting at. 

16 A. Okay. 

17 Q. The damages are increased health care costs? 

18 A. The damages take the form of increased health care 

19 costs, yes. 

20 Q. Increased health care costs. Increased above what? 

21 A. Increased relative to what they would have been if 

22 the anti-competitive behavior that I have identified 

23 had not occurred. 

24 Q. And does that mean what they would have been had 

25 there been a safer cigarette marketed? 
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1 A. 

2 

3 

4 

5 

6 

7 

8 
9 


10 


11 


12 


13 


14 


15 

Q 

16 

A 

17 


18 


19 


20 


21 


22 


23 


24 


25 



Well, I don't want to read the same sentence that I 
think we have read into the record twice now, but 
what I say is that the unlawful contact (sic) was 
multi-faceted, and I can't parcel out the extent to 
which the increased health care costs are connected 
to particular different facets of the unlawful 
conduct. 

The way I have analyzed it is I have taken 
the — the restraint of trade, which I have 
described in detail, having several components or 
dimensions, and reached the conclusion that, taken 
together, that pattern of behavior changed the 
industry from what it would have been in a way that 
has resulted in increased health care costs. 

What is the way it would have been? 

Well, moving back to page 18 in my report, I say "In 
the absence of the conspiracy, the range of 
cigarette products or replacement products available 
on the market would have been significantly broader, 
including the likely introduction and effective 
promotion of cigarette products with little or no 
pyrolysis and combustion products and/or little or 
no nicotine. 

"Given the demonstrated consumer demand 
for safer cigarette products, such products would 
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1 


have captured a significant share of the cigarette 

11:05:02 

2 


market. 

11:05:02 

3 


"Further, the suppression of research and 

11:05:04 

4 


information relating to the links between smoking 

11:05:06 

5 


and disease has likely had a significant impact on 

11:05:10 

6 


consumers' decisions regarding the purchase of 

11:05:14 

7 


cigarettes. 

11:05:14 

8 


"Hence, defendants' actions had material 

11:05:14 

9 


impacts on the cigarette market in the US and in 

11:05:18 

10 


Minnesota by controlling and maintaining the market 

11:05:20 

11 


for existing or substantially similar products." 

11:05:24 

12 

Q. 

So aren't you saying there. Professor, that you 

11:05:28 

13 


believe that, but for the conspiracy, safer products 

11:05:32 

14 


would have been marketed and purchased by consumers. 

11:05:36 

15 


which would have resulted in lower health care 

11:05:38 

16 


costs? 

11:05:40 

17 


MS. WALBURN: Objection, asked and 

11:05:42 

18 


answered, misstates the testimony. 

11:05:44 

19 


THE WITNESS: I am saying that that's one 

11:05:46 

20 


of the ways in which the world would have been 

11:05:50 

21 


different in the absence of the conspiracy. 

11:05:52 

22 

BY 

MR. MONICA: 


23 

Q. 

Yes. And I am keying in on health care costs now. 

11:05:56 

24 

A. 

Well, there are other aspects that — the portion I 

11:06:00 

25 


just read also relate to health care costs. 

11:06:02 
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1 Q. One facet is you believe we would have had a safer 

2 product, people would have used it, and, thereby, 

3 health care costs would have been reduced? 


11:06:06 

11:06:10 

11:06:12 
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4 A. 

5 Q. 

6 A. 

7 

8 
9 

10 

11 

12 Q. 

13 

14 A. 

15 

16 

17 Q. 

18 

19 

20 A. 

21 Q. 

22 

23 

24 

25 A. 


Well, I mean — 11: 
I mean, that's one facet of it, isn't it? 11: 
No, that's not what it says. It says "The range of 11: 
cigarette products or replacements available on the 11: 
market would have been significantly broader." 11: 

To me, that's different from saying 11: 
something about a specific product that would have 11: 
been, which is the way you stated it. 11: 
Well, then are you saying there would have been a 11: 
range of safer products? 11: 
I am saying there would have been a range of 11: 
products which would have been safer in a variety of 11: 
different ways. 11: 
And having that range of products available and 11: 
having people use them would have reduced health 11: 
care costs; isn't that your opinion? 11: 
That is part of my opinion, yes. 11: 
And the fact that those products were not available, 11: 
in your mind, resulted in an increase of health care 11: 
costs attributable to the conspiracy; isn't that 11: 
right? 

The fact that those products were not available in 11: 
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1 combination with the other aspects of the conspiracy 11: 

2 that are described and that I have mentioned 11: 

3 resulted in an increase in health care costs. 11: 

4 Q. Now, if you were going to compute damages in this 11: 

5 case, how would you compute the damages caused by 11: 
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6 

7 A. 

8 
9 


10 


11 


12 

Q 

13 


14 

A 

15 


16 

Q 

17 

A 

18 


19 


20 


21 


22 


23 

Q 

24 

A 

25 



not having those safer products on the market? 1 
Well, if I were asked to compute damages in this 1 
case, I would start with the kind of analysis that 1 
is in the — is it Zeger — Zeger report that we 1 
discussed yesterday, which gives the overall health 1 
care costs that are attributable to smoking and — 1 
That's all health care costs attributable to 1 
smoking? 1 
That's all health care costs attributable to 1 
smoking. 1 
That's where you would start? 1 
That's where I would start. And then I would 1 
attempt to determine if there was any basis in which 1 
it would be possible to disaggregate or break down 1 
those health — smoking-related health care costs 1 
and determine what portion of it can be attributed 1 
to the — to the unlawful conduct of the conspiracy. 1 
And how would you do that? 1 
Well, I would try to figure out whether I can 1 
quantify, with a sufficient degree of reliability to 1 


CONFIDENTIAL 


368 


1 not be speculating, exactly how those — that 

2 behavior changed the market and exactly, in a 

3 quantifiable way, how, therefore, the market was 

4 different as a result of the conspiracy. 

5 Q. And it's that difference that you would be 

6 interested in ascertaining? 

7 A. I would be trying to figure out if there were a way 

8 to quantify that difference. In this particular 
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9 


case, I have thought about that and I don't think it 

11:09:26 

10 


could be done. 

11:09:26 

11 

Q. 

The damages certainly — you would not compute 

11:09:32 

12 


damages as being all health care costs attributable 

11:09:34 

13 


to smoking, would you? 

11:09:36 

14 


MS. WALBURN: Objection. 

11:09:38 

15 


THE WITNESS: Well, the difficulty is we 

11:09:44 

16 


can look at all of the health care costs 

11:09:48 

17 


attributable to damages and if it were possible — 

11:09:52 

18 

BY 

MR. MONICA: 


19 

Q. 

I think you misspoke. 

11:09:54 

20 

A. 

I am sorry, maybe I did. 

11:09:56 

21 

Q. 

You said all attributable to damages. 

11:10:00 

22 

A. 

Let me start over. I am sorry. Thank you. 

11:10:02 

23 


As I said, we would start with all health 

11:10:06 

24 


care costs attributable to smoking. I would attempt 

11:10:10 

25 


to, in a nonspeculative way, quantify the fraction 

11:10:16 
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1 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 


of that that is attributable to the illegal 
activity. 

If it's not possible to do that, it then 
is a legal question as to what occurs in that 
circumstance, and if the attorneys told me that it's 
legally appropriate if you can't quantify it to look 
at the total health care costs, I would be capable 
of doing that calculation. 

Right, but from an economic standpoint, you would 
attempt to, if you could, find those costs, isolate 
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11 those costs attributable to the conspiracy? 

12 MS. WALBURN: Objection, asked and 

13 answered. 

14 THE WITNESS: If it were possible to do so 

15 you would attempt to identify the specific component 

16 of health care costs that could be traced to the 

17 conspiracy. 

18 BY MR. MONICA: 

19 Q. And that would be the measure of damages? 

20 A. If you could do so, that would be the measure of 

21 damages. 

22 Q. Now, in order to determine that, what portion of 

23 those health care costs are attributable to the 

24 conspiracy, wouldn't you have to know whether or not 

25 a cigarette that was safer than those actually 


11:10:56 
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11 : 11:00 

11 : 11:02 

11:11:04 

11:11:06 

11:11:08 

11 : 11:10 

11 : 11:12 

11:11:14 

11 : 11:22 

11:11:28 

11:11:32 

11:11:38 


1 

2 

3 A. 

4 

5 

6 

7 

8 Q. 

9 

10 

11 

12 

13 
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marketed was possible? Wouldn't that be one thing 
you would have to know? 

I think in order to do this calculation of the 
fraction of health care costs that are directly 
attributable to the conspiracy, you would need to 
know more than that. You would, in fact, need to 
know exactly — 

Well, you need to know that and more? 

MS. WALBURN: Excuse me again, I would ask 
that the witness not be interrupted. 

THE WITNESS: I think I said that. You 
would need to know more than that. You would need 
to know exactly which products would have been sold 
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14 in the absence of the conspiracy and the market 

15 shares that they would have achieved and the effect 

16 that that would have had on health care costs. 

17 BY MR. MONICA: 

18 Q. And you would need to know if people would have 

19 smoked them, right? That's what you are talking 

20 about, market shares? 

21 A. Yes, whether they would have purchased them and 

22 smoked them, yes. 

23 Q. You could have an absolutely safe cigarette that 

24 would be absolutely horrible in taste, right? 

25 A. You could, yes. 
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16 


commercially acceptable, how many people 

would 

buy 

11:13:22 

17 


it? 




11:13:24 

18 


MS. WALBURN: Objection, form. 




11:13:26 

19 

BY 

MR. MONICA: 





20 

Q. 

Wouldn't you need to know that? 




11:13:26 

21 

A. 

Yes, to do this quantified apportionment 

of 

damages 

11:13:30 

22 


you would need to know that. 




11:13:32 

23 

Q. 

You would need to know the volume? 




11:13:32 

24 

A. 

You would need to know the volume. 




11:13:34 

25 

Q. 

And then once you knew that, you would need 

to 

know 

11:13:38 
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1 how that volume of sales — let me back up. 

2 Then if people bought them and smoked 

3 them, then you would need to know how that would 

4 change their health? Wouldn't you need to know 

5 that? 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


MS. WALBURN: Objection, form, and I am 
objecting on form because you are dropping from your 
question the concept of apportionment of damages. 

THE WITNESS: Yes, in order to do this 
quantified apportionment of the damages, you would 
have to know what the health consequences would be 
of the purchase of the safer products. 

BY MR. MONICA: 

Q. And then once you knew the health consequences and 
you knew the volume, then could you still at that 
point determine how that would change health care 
costs? 

MS. WALBURN: Same objection. 
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19 THE WITNESS: Well, I think at the — once 

20 you got your quantified calculation to the point 

21 where you knew the impacts on disease, I believe at 

22 that point you could use the methods that are used 

23 by the Zeger report to convert that into apportioned 

24 damages. 

25 BY MR. MONICA: 


11:14:34 

11:14:36 

11:14:42 

11:14:46 

11:14:50 

11:14:52 
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1 Q. 

2 

3 A. 

4 

5 Q. 

6 A. 

7 

8 
9 

10 

11 

12 

13 

14 Q. 

15 

16 

17 

18 

19 

20 


Now, do you know how to do any of those things we 
just talked about? 

I have thought about what would be necessary to do 
those things. 

Can you, in fact, do any of those? 

I think in this case it would not be possible to 
quantify with reliability either the market shares 
that safer products — the precise quantified 
numerical market shares that safer products would 
have gotten or the impact on disease that would 
result from those safer products, or the effects 
that would have been brought about by the difference 
in the availability of information to consumers. 

So then are you saying from an economic standpoint, 
based upon your expertise, that you could not 
compute damages in this case arising from the 
conspiratorial conduct? 

MS. WALBURN: Objection, misstates the 

testimony. 

THE WITNESS: What I am saying is that I 
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21 

22 

23 

24 

25 


could not compute an apportionment of the health 
care costs as between the increased health care 
costs that can be connected to the conspiracy and 
the increase in health care costs from smoking that 
might not be connected to the conspiracy. 


11:16:02 

11:16:08 

11:16:12 

11:16:14 

11:16:18 
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1 


The question of whether that's necessary 

11:16:20 

2 


for a damage calculation is a legal one on which I 

11:16:22 

3 


have no opinion. 

11:16:24 

4 

BY 

MR. MONICA: 


5 

Q. 

But from an economic point of view, if you were 

11:16:28 

6 


trying to determine the damage caused by the alleged 

11:16:32 

7 


conspiracy, you would need to apportion those. 

11:16:36 

8 


wouldn't you, from an economic point of view? 

11:16:36 

9 


MS. WALBURN: Objection. 

11:16:38 

10 


THE WITNESS: From an economic point of 

11:16:40 

11 


view, it would be desirable to apportionment. 

11:16:42 

12 

BY 

MR. MONICA: 


13 

Q. 

Not desirable, necessary to be consistent with your 

11:16:46 

14 


discipline, your expertise, your training, you would 

11:16:50 

15 


have to apportion those, wouldn't you, as an 

11:16:52 

16 


economist? 

11:16:52 

17 


MS. WALBURN: Objection, asked and 

11:16:54 

18 


answered. 

11:16:54 

19 


THE WITNESS: I don't think — I mean. 

11:16:58 

20 


damages is a legal concept. Economic harm might be 

11:17:02 

21 


an economic concept, but damages is a legal concept. 

11:17:08 

22 


and I — I don't think economics speaks one way or 

11:17:14 

23 


the other as to what one has to do in order to be 

11:17:16 
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able to compute damages. 


11:17:1* 


25 BY MR. MONICA: 


CONFIDENTIAL 


1 Q. Well, let's use economic harm, then. To compute the 11:17:20 

2 economic harm in this case you would have to do all 11:17:26 


those things we talked about, right? 


11:17:28 


MS. WALBURN: Objection, form. 


11:17:30 


THE WITNESS: To quantify in numerical 


11:17:32 


terms the economic harm attributable to the 


11:17:40 


conspiracy in a way that was not speculative, you 


11:17 : 4( 


would have to do those sorts of calculations, yes. 


11:17:50 


9 BY MR. MONICA: 


10 Q. And you haven't done those? 


11:17:52 


11 A. I have not, no. 


11:17:54 


12 Q. You are unable to do those, right? 


11:17:5* 


13 A. I believe in this case it could not — the damages 


11:18:02 


could not be apportioned in that way. 


11:18:04 


15 Q. Now, let's go to page 19. You say at the bottom of 11:18:16 


the top paragraph, "The multi-faceted unlawful 


11:18:20 


conduct disclosed in company documents is a 


11:18:24 


substantial contributing factor to the indivisible 11:18:28 

and nonapportionable damages suffered by plaintiffs, 11:18:34 


i.e., increased health care costs." 


11:18:36 


What do you mean by that? What does, as 


11:18:42 


you use these terms, "indivisible" and 


11:18:46 


"nonapportionable" mean? Is that just what we have 11:18:50 


been talking about? 


11:18:50 


25 A. I believe it relates to what we have been talking 


11:18:52 
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1 


about. To me, indivisible means that I can't — I 

11:18:56 

2 


can't quantify in numerical terms the division of 

11:19:02 

3 


the health care costs into different aspects of the 

11:19:08 

4 


industry history and say what portion of health care 

11:19:14 

5 


costs is associated with different aspects of that 

11:19:20 

6 


history. 

11:19:20 

7 


And nonapportionable means that I can't 

11:19:24 

8 


apportion those costs to particular illegal acts as 

11:19:28 

9 


opposed to apportioning some to what would have 

11:19:32 

10 


happened in the absence of the conspiracy. 

11:19:34 

11 

Q. 

Now, you also, in that sentence, use "substantial 

11:19:40 

12 


contributing factor." That doesn't mean, does it. 

11:19:46 

13 


sir, that it is a causative factor? 

11:19:50 

14 


MS. WALBURN: Objection. 

11:19:52 

15 


THE WITNESS: To me it means it is a 

11:19:54 

16 


causative factor, yes. 

11:19:58 

17 

BY 

MR. MONICA: 


18 

Q. 

What makes it substantial? 

11:20:00 

19 

A. 

Well, substantial means that when I look at what the 

11:20:12 

20 


market looks like today as compared to what I think 

11:20:20 

21 


economic analysis says it likely would have looked 

11:20:24 

22 


like in the presence of competitive behavior, I 

11:20:28 

23 


think that those — that those two industries are 

11:20:32 

24 


very different. The range of products that are 

11:20:36 

25 


being bought is very different. 

11:20:38 


http://legacyJibrary.ucsfadu»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



CONFIDENTIAL 


377 


1 

2 

3 

4 

5 

6 

7 Q. 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 A. 

19 

20 

21 Q. 

22 A. 

23 Q. 

24 

25 


And that the differences in those products 
are of significant — sorry, are of sufficient 
import that when combined with the improved 
information that consumers could use to choose which 
products, that there would have been a substantially 
different level of health care costs in Minnesota. 
You just said that the market today — excuse me, 
strike that. 

You just said "When I look at what the 
market looks like today as compared to what I think 
economic analysis says it would likely — it likely 
would have looked like in the presence of 
competitive behavior, I think those two industries 
are very different." 

My question now is, what do you believe 
the market would have looked like absent your 
alleged conspiracy? 

Well, I have already read into the record my 
description of that, which is on page 18 of my 
report. 

Where does that appear, sir? 

Right after Roman Numeral 6. 

Why don't you, just so we make sure we have it, just 
read enough of it that you feel comfortable that you 
have told me what you believe the market would have 
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11:22:34 
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2 A. "In the absence of the conspiracy, the range of 

3 cigarette products or replacement products available 

4 on the market would have been significantly broader, 

5 including the likely introduction and effective 

6 promotion of cigarette products with little or no 

7 pyrolysis and combustion products and/or little or 

8 no nicotine. 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


"Given the demonstrated consumer demand 
for safer cigarette products, such products would 
have captured a significant share of the cigarette 
market. 

"Further, the suppression of research and 
information relating to the links between smoking 
and disease has likely had a significant impact on 
consumers' decisions regarding the purchase of 
cigarettes." 

Q. Is that it? 

A. That's my description of how the cigarette market 
would have been different in the absence of the 
antitrust conspiracy. 

Q. That's your view? 

MS. WALBURN: Objection. 

THE WITNESS: It's my expert opinion. 

BY MR. MONICA: 


11:22:38 

11:22:42 

11:22:48 

11:22:50 

11:22:54 

11:22:58 

11:23:02 

11:23:04 

11:23:06 

11:23:10 

11:23:10 

11:23:12 

11:23:14 

11:23:18 

11:23:20 

11:23:28 

11:23:28 

11:23:34 
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11:23:42 
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1 Q. It's your expert opinion. 

2 I believe you have testified before, 

3 Professor, that in reality you don't know if the 

4 technology exists or existed to make this market 


11:23:46 

11:24:16 

11:24:20 

11:24:30 
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5 that you have just defined a reality, do you? 

6 MS. WALBURN: Objection, misstates the 

7 testimony. 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE WITNESS: I think what I testified is 
that we were talking specifically about Premier, 
which is, in fact, not on the market today, so it's 
not directly relevant to this comparison of the 
market today to the market without the conspiracy. 

And I think what I testified was that I 
don't know enough about how safe Premier was to know 
one way or the other whether — and to what extent 
it would be possible to — technologically, to 
develop a product that was along some specific 
dimension of health impact superior to Premier. 

BY MR. MONICA: 

Q. But going beyond Premier, you also don't know 
whether or not the technology exists to make a 
cigarette with little or no pyrolysis and combustion 
products and little or no nicotine, do you? 

MS. WALBURN: Objection. 

THE WITNESS: I think the factual record 


11:24:34 

11:24:36 

11:24:36 

11:24:38 

11:24:44 

11:24:46 

11:24:48 

11:24:52 

11:24:56 

11:25:02 

11:25:10 
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11:25:18 
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11:25:24 
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1 of the case is sufficient to conclude that it is 

2 possible to make a cigarette with little or no 

3 pyrolysis products and little or no nicotine, yes. 

4 BY MR. MONICA: 

5 Q. What do you base that on specifically? 

6 A. Well, given the efforts that were undertaken, which 


11:25:42 

11:25:50 

11:25:54 

11:25:56 

11:26:02 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 Q. 

24 

25 


I don't think are of the scale that would have been 
undertaken and represent the resources that would 
have been undertaken if the conspiracy had not been 
in place, significant advances were made towards 
developing cigarettes that didn't have the 
combustion and pyrolysis products, as early as the 
1960s. 

B.A.T., in their Ariel project, were 
investigating cigarette designs that attempted to 
eliminate those products. 

And I think there is adequate basis to 
determine that in a world in which resources 
appropriate to the acknowledged seriousness of the 
problem were devoted to that, that versions of 
products of that type would have been successfully 
developed and successfully marketed. 

Let me make sure I understand. Professor. 

Are you now saying it's within your 
expertise as an economist to determine whether the 
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scientific and technical requirements necessary to 
make a cigarette with little or no pyrolysis and 
combustion would have existed today had the 
companies not engaged in this alleged conspiracy? 

Do you feel qualified to testify on those 
scientific and technical issues? 

MS. WALBURN: Objection, asked and 

answered. 

THE WITNESS: I think I feel extremely 
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10 


qualified to analyze business documents that 



11:27:48 

11 


business firms have regarding their research 

efforts 

11:27:52 

12 


and to assess their own language about the success 

11:27:56 

13 


of those efforts and draw conclusions about 

what 

is 

11:28: 00 

14 


technologically feasible, yes. 



11:28:04 

15 

BY 

MR. MONICA: 




16 

Q. 

Is that what you have done? 



11:28:04 

17 

A. 

That is what I have done. 



11:28:06 

18 

Q. 

Do you know what it takes, technically. 



11:28:14 

19 


scientifically, to produce a cigarette with 

little 

11:28:16 

20 


or no pyrolysis and combustion products? 



11:28:20 

21 


MS. WALBURN: Objection, form. 



11:28:22 

22 


THE WITNESS: I have a general 



11:28:24 

23 


understanding of the methods for achieving that 

end 

11:28:34 

24 


that were explored by the companies, or some 

of 

the 

11:28:38 

25 


methods, the ones that are discussed in the 



11:28:40 
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1 documents that I have seen. 

2 I don't have the kind of understanding of 

3 that that, you know, a chemist or a chemical 

4 engineer would have, but I don't think that that's 

5 necessary to the economic conclusion that products 

6 with this general characterization could have been 

7 successfully marketed. 

8 BY MR. MONICA: 


11:28:42 

11:28:46 

11:28:50 

11:28:52 

11:28:54 

11:29:00 

11:29:02 


9 Q. You say you don't have the kind of understanding 

10 that a chemist would have. In fact, you don't have 

11 any understanding of the technical requirements. 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


yourself, your training, of what it takes to produce 
a little or no pyrolysis combustion cigarette, other 
than what you have read in some company documents, 
do you, sir? 

MS. WALBURN: Objection, asked and 
answered, misstates the testimony. 

THE WITNESS: I disagree with that. I 
have a bachelor's degree in chemistry from MIT. I 
am not a professional Ph.D. level chemist, but I 
have an ability to read those documents and have a 
general understanding of what they are talking 
about, and, you know, I don't — I don't see why you 
would suggest that I don't. 

BY MR. MONICA: 
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1 Q. 

2 

3 

4 

5 

6 
7 


Well, is that 

within 

your expertise? 

11:29:46 

MS . 

WALBURN 

: Objection, asked and 

11:29:48 

answered. 



11:29:48 

THE 

WITNESS 

: To have a general 

11:29:48 

understanding 

of the 

chemical and mechanical methods 

11:29:58 

that were undertaken. 

I think, is within my 

11:30:00 

expertise. 



11:30:02 


8 BY MR. MONICA: 

9 Q. All right. Let's explore that. What is pyrolysis? 

10 A. Pyrolysis is a chemical process by which organic 

11 materials are heated and chemical changes occur from 

12 heat, and volatile products are given off as a 

13 result of the pyrolysis, but it's not combustion, 

14 which is oxidation. 
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15 

Q. 

What does it 

mean for a cigarette to have little or 

11:30:30 

16 


no pyrolysis? 



11:30:32 

17 

A. 

Well, what it 

would mean would be that the organic 

11:30:36 

18 


constituents 

of the tobacco 

or other materials would 

11:30:42 

19 


not undergo - 

- would not be 

heated to a temperature 

11:30:46 

20 


at which they 

would undergo 

pyrolysis. 

11:30:48 

21 

Q. 

And pyrolysis 

, again, being 

what? 

11:30:52 

22 


MS . 

WALBURN: Objection, asked and 

11:30:54 

23 


answered. 



11:30:54 

24 

BY 

MR. MONICA: 




25 

Q. 

As far as cigarettes? 
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1 A. You want me to just say again what I already said? 

2 Q. Yes. 

3 A. I have nothing to add to my previous answer. 

4 Q. Okay. What does it mean for a cigarette to have 

5 little or no combustion products? 

6 A. It means that the combustion products are what 

7 results when tobacco is combusted, is oxidized, and 

8 if it had little or no combustion products, it would 

9 mean that either the tobacco isn't actually burned, 

10 or if it is burned, the products of those combustion 

11 don't pass into the smoker's mouth. 

12 Q. How does one make a cigarette that has little or no 

13 pyrolysis? 

14 MS. WALBURN: Objection, form. 

15 BY MR. MONICA: 

16 Q. I am asking you, sir — I am not asking you to look 
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17 


at company documents. I am asking you, based upon 

11:31:50 

18 


your knowledge that you just said you had as a 

11:31:52 

19 


chemist, tell me. 

11:31:52 

20 

A. 

I believe what I said was that I had an ability. 

11:31:56 

21 


based on my knowledge, to read the company documents 

11:31:58 

22 


and understand what they meant. That was what I 

11:32:02 

23 


testified. 

11:32:02 

24 

Q. 

Is that what you intended to testify to? 

11:32:06 

25 

A. 

I certainly did not intend to testify that in some 

11:32:10 


1 
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8 
9 

10 

11 

12 Q. 

13 

14 

15 

16 

17 

18 
19 
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abstract sense, without the benefit of company 
documents, that I could walk into this room and tell 
you how to design a cigarette with little or no 
combustion products. That was not my intent. 

My intent was to say, and I believe this 
is what I did say, that I have sufficient background 
to read these documents, to understand in general 
terms what they are saying, and to be able to 
evaluate whether they are saying this is 
technologically feasible or whether they are saying 
that it's not. 

So you don't know of your own independent knowledge 
and your expertise what it takes to make a cigarette 
with little or no pyrolysis and combustion products, 
do you? 

MS. WALBURN: Objection, asked and 

answered. 


THE WITNESS: I did not know before I 
began working on this case how one would go about 
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20 designing a cigarette with little or no combustion 

21 or pyrolysis products. 

22 BY MR. MONICA: 

23 Q. And you still don't know that, do you? 

24 MS. WALBURN: Objection, asked and 

25 answered, misstates the testimony. 


11:33:06 

11:33:08 

11:33:10 

11:33:12 
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THE WITNESS: I have a general 
understanding, which is derived from the documents 
and is based on those documents, and I would be 
happy to expand on it with the use of the documents 
that I used to help develop that understanding. 


11:33:14 

11:33:18 

11:33:22 

11:33:26 

11:33:30 


6 

BY 

MR. MONICA: 


7 

Q. 

But your understanding of that subject is based upon 

11:33:34 

8 


what you read in the tobacco company's documents; is 

11:33:38 

9 


that correct? 

11:33:38 

10 


MS. WALBURN: Objection, asked and 

11:33:40 

11 


answered. 

11:33:40 

12 


THE WITNESS: It's based on what I have 

11:33:44 

13 


read in the company documents and what I — what I 

11:33:48 

14 


know from my own education of chemistry. 

11:33:52 

15 

BY 

MR. MONICA: 


16 

Q. 

But your education in chemistry, I believe you said. 

11:33:54 

17 


enables you to understand the company documents? 

11:33:58 

18 

A. 

That's correct. 

11:33:58 

19 

Q. 

It didn't give you independent knowledge of what it 

11:34:02 

20 


takes to make a cigarette with little or no 

11:34:04 

21 


pyrolysis and combustion products, did it? 

11:34:06 
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22 A. Well, what I said — I mean, certainly my training 

23 in chemistry allowed me to understand what 

24 combustion was, what pyrolysis was. 

25 I had never given any thought to how you 


11:34:12 

11:34:14 

11:34:16 

11:34:20 
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1 


would design a cigarette to avoid those things 

11:34:22 

2 


before I entered this case, and I would not have had 

11:34:24 

3 


any basis that I know of, other than the documents. 

11:34:28 

4 


to try to figure out how to do that. 

11:34:30 

5 

Q. 

Well, now that you have read the company documents. 

11:34:32 

6 


you have had the benefit of that, you have had the 

11:34:36 

7 


benefit of your background in chemistry, can you 

11:34:40 

8 


tell me, independent of the documents, have you had 

11:34:42 

9 


any new thoughts, any additional thoughts, of how 

11:34:46 

10 


one would manufacture a cigarette with little or no 

11:34:48 

11 


pyrolysis? 

11:34:50 

12 


MS. WALBURN: Objection, form. 

11:34:54 

13 

BY 

MR. MONICA: 


14 

Q. 

Some independent thinking on your part. 

11:34:56 

15 

A. 

I have not, independent of the documents, come up 

11:34:58 

16 


with ways of doing that, no. 

11:35:00 

17 

Q. 

What about making a cigarette with little or no 

11:35:02 

18 


combustion products, have you come up with an 

11:35:04 

19 


independent thought on that? 

11:35:06 

20 

A. 

Independent of what I have read in the documents? 

11:35:08 

21 

Q. 

Yes, sir. 

11:35:08 

22 

A. 

No, I haven't. 

11:35:10 

23 

Q. 

So, then, your opinion that such a cigarette with 

11:35:18 

24 


little or no pyrolysis and combustion products was 

11:35:22 
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25 


possible is based upon what you have read in the 


11:35:24 


CONFIDENTIAL 


company documents, correct? 


11:35:26 


MS. WALBURN: Objection, asked and 


11:35:2! 


answered, misstates the testimony. 


11:35:32 


4 BY MR. MONICA: 


5 Q. If it isn't, tell me what it — 


11:35:34 


6 A. I have answered this so many times I am trying to 


11:35:36 


understand — and since you are asking it again. 


11:35:38 


there must be something about my earlier answers 


11:35:40 


that was not complete, but I can't figure out what 11:35:42 


it is, so that's why I am hesitating. 


11:35:44 


11 Q. Why don't you just answer the question, then. 


11:35:46 


MS. WALBURN: Objection. 


11:35:46 


13 BY MR. MONICA: 


14 Q. You don't have to think about it, just answer it. 


11:35:50 


MS. WALBURN: Objection, Mr. Monica. 


11:35:50 


THE WITNESS: I stand on my earlier 


11:35:52 


answers. 


11:35:52 


18 BY MR. MONICA: 

19 Q. I want to get an answer. Do you want me to reread 11:35:56 


it to you? 


11:35:56 


21 A. Sure, reread it. 


11:36:14 


22 Q. Here is my question. Professor. Your opinion that a 11:36:20 

23 cigarette with little or no pyrolysis and combustion 11:36:24 


products was possible is based upon what you have 


11:36:26 


read in the company documents; isn't that true? 


11:36:32 
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1 


MS. WALBURN: And I will repeat my 

11:36:34 

2 


objection, asked and answered, misstates the 

11:36:36 

3 


testimony. 

11:36:36 

4 


THE WITNESS: It's based on my analysis of 

11:36:42 

5 


what is contained in the materials that I have 

11:36:42 

6 


reviewed, which are the company documents, as well 

11:36:48 

7 


as — I mean, I don't know whether you are including 

11:36:50 

8 


the R.J.R. book, which I found in the library rather 

11:36:54 

9 


than through production as a, quote, "document," 

11:36:58 

10 


unquote. 

11:36:58 

11 

BY 

MR. MONICA: 


12 

Q. 

And that's attached to Ms. Walburn's recent letter? 

11:37:02 

13 

A. 

Yes, that's correct. 

11:37:14 

14 


MR. MONICA: Let's take another short 

11:37:14 

15 


break. 

11:37:16 

16 


VIDEOGRAPHER: Temporarily going off the 

11:37:18 

17 


record to take five. The time is 11:28 a.m. 

11:37:24 

18 


(A recess was taken.) 

11:37:26 

19 


VIDEOGRAPHER: We are back on the record 

11:45:20 

20 


on Tape 5. The time is 11:36 a.m. 

11:45:22 

21 


MR. MONICA: We are all ready? All 

11:45:30 

22 


right. Going after a break. 

11:45:44 

23 

BY 

MR. MONICA: 


24 

Q. 

Do you remember yesterday. Professor, we talked 

11:45:46 

25 


about how the Premier product that Reynolds offered 

11:45:52 
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2 A. 

3 Q. 

4 

5 A. 

6 Q. 

7 A. 

8 
9 

10 

11 

12 Q. 

13 A. 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


to the market was unsuccessful? 

Yes, I recall some discussion of that. 

And I said, oh, that's like new Coke, and you said, 
no, it's not. Do you remember that? 

Yes, I do remember that. 

Tell me why it's not like new Coke. 

Well, I — I mean, I haven't done any study of the 
new Coke incident, but my understanding of it, from 
just reading the newspapers, is that you had a 
product where the nature of the consumer preferences 
for the product is — 

Which product are we talking — 

I am sorry, yes, excuse me, the new Coke incident, 
the nature of consumer preferences for colas is 
inherently a fairly amorphous and hard to pin down 
thing. 

And Coke, as I recall, made a guess that a 
slight change in formula and a repositioning of the 
image was going to give them a blockbuster new 
product, and it turned out it didn't work. 

To me that's very different from the 
Premier, where we have a product that was, I 
believe, designed to satisfy a very well-understood 
and very specific customer need, and then it was 
marketed in a way that did not attempt in any way to 


11:45:56 

11:45:58 

11:46:04 

11:46:06 

11:46:08 

11:46:10 

11:46:16 

11:46:22 

11:46:24 

11:46:34 

11:46:36 

11:46:38 

11:46:40 

11:46:44 

11:46:50 

11:46:50 

11:46:54 

11:46:58 

11:47:04 

11:47:06 

11:47:08 

11:47:10 

11:47:18 

11:47:26 

11:47:36 


1 

2 


CONFIDENTIAL 


391 


effectively exploit its superiority with respect to 11:47:40 
that very specific and very well-understood need. 11:47:46 
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3 

4 

5 

6 

7 

8 
9 

10 Q. 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 Q. 

24 

25 


And then — and in addition, it was known 
to be inferior to existing products along other 
dimensions that consumers also cared about, and then 
it failed. 

It seems to me that's very different from 
the sort of stab at a new product that new Coke 
seems to have represented. 

You said it was — Premier was known to have 
inferior qualities. What are you referring to? 

Well, it apparently was difficult to light and to 
keep lit, and had an odor that smokers found 
unpleasant. 

I guess I don't recall whether I have seen 
any Reynolds documents that indicate that they knew 
that the odor was unpleasant before they marketed 
it, but I certainly have seen documents from other 
companies that commented on the odor and said it was 
very obvious and, also, that, you know, they thought 
that was a problem that could have been resolved but 
wasn't. 

And you said that consumer preference for Coke is a 
fairly amorphous thing and hard to pin down. Isn't 
the same true of cigarettes? 
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1 A. 

2 

3 

4 

5 


Well, I think if you are talking about all of the 
different dimensions of the attributes of cigarettes 
that consumers value, there are aspects of that that 
I think are amorphous and difficult to pin down. 

I don't think the particular dimension of 
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the desire for a product that is less likely to 


11:49:36 


7 cause disease is in any way amorphous or difficult 11:49:38 

8 to pin down. I think that was clearly understood by 11:49:42 

9 all the companies. 11:49:44 


10 Q. Professor, don't you think that the Coca-Cola people 

11 know why consumers like their product? 

12 A. I really haven't studied the soft drink industry. I 

13 don't think I have an opinion about what — I mean, 

14 I would assume, as an economist, that they try their 

15 best to understand what consumers want, but I don't 

16 know anything about it specifically. 

17 Q. What is — would you consider Coke to be one of the 

18 best recognized trademarks in the country? 

19 A. I don't know. It certainly is a well recognized 

20 trademark, yes. 

21 Q. In the world? 

22 A. I think it is widely recognized around the world, 

23 yes. 

24 Q. Do you know of any trademark that's more recognized? 

25 A. I haven't done an analysis of which trademarks are 
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8 A. 


I would anticipate that they would have done market 


11:50:58 


9 


research, yes. 


11:51:00 

10 

Q. 

And wouldn't you have anticipated that they 

thought 

11:51:04 

11 


it was going to be a success before they released 

11:51:06 

12 


it? 


11:51:06 

13 

A. 

I would anticipate that they thought it was 

going to 

11:51:08 

14 


be a success before they released it, or at 

least 

11:51:12 

15 


that it had a reasonable chance of success. 

yes. 

11:51:14 

16 

Q. 

And they made a mistake? 


11:51:16 

17 

A. 

As I say, I haven't studied that situation. 

From 

11:51:20 

18 


what I know, it certainly appears that they 

made a 

11:51:22 

19 


mistake. 


11:51:22 

20 

Q. 

They made a big mistake, didn't they? 


11:51:24 

21 

A. 

I don't actually know how big a mistake it was. 

11:51:28 

22 

Q. 

And you say the consumer preferences for Coke are 

11:51:38 

23 


rather amorphous. 


11:51:38 

24 


Do you believe that the people at 

Coke 

11:51:42 

25 


know why people prefer their product? It's 

not 

11:51:48 


CONFIDENTIAL 


1 amorphous to the people at Coke? 11:51:50 

2 MS. WALBURN: Objection, asked and 11:51:52 

3 answered. 11:51:52 

4 THE WITNESS: Actually, I don't know that 11:51:54 

5 that's true. 11:51:54 

6 BY MR. MONICA: 

7 Q. You don't know one way or the other? 11:51:56 

8 A. I don't know one way or the other. 11:51:56 

9 Q. So you have not studied the bottle — the Coke — 11:52:00 

10 Coca-Cola, particularly? 11:52:02 
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11 

A. 

I have never really thought about it until you 

11:52:04 

12 


raised it yesterday. 

11:52:06 

13 

Q. 

You must drink Pepsi? 

11:52:08 

14 

A. 

I drink whatever somebody puts in front of me. 

11:52:12 

15 


Sorry, whoever was the attorney for who Coke was a 

11:52:16 

16 


client. 


17 

Q. 

He heard you say that and he laughed. 

11:52:20 

18 


So when you said that Coke is a different 

11:52:22 

19 


situation than Premier, you hadn't studied Coke? 

11:52:24 

20 

A. 

I think I prefaced my answer by saying that. 

11:52:26 

21 

Q. 

Would you, sir — all the exhibits are there in 

11:52:46 

22 


front of you, and I would like for you to get one 

11:52:48 

23 


out which is Exhibit 1278, and what it is, it's one 

11:52:54 

24 


of the, quote, "gentleman's agreement," quote. 

11:53:04 

25 


documents. 

11:53:10 
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1 

2 A. 

3 Q. 

4 

5 A. 

6 

7 Q. 

8 
9 

10 

11 

12 


Do you have that? 

Yes, I have it. 

And I believe you identified this as a Reynolds 
document? 

It is my understanding that this is a Reynolds 
document from approximately 1983. 

And you, in particular, pointed out a paragraph 
which is about halfway down which purports to 
describe some kind of a gentleman's agreement, and 
let me just read the paragraph. And I am going to 
ask you a question. 

"Throughout the domestic industry 
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13 two 'gentlemen's'" — and that's in quotes — 

14 "'agreements'" — plural — "were operative in the 

15 early days." I am going to stop there. 

16 Do you know how long this alleged 

17 gentleman's agreement was in operation? 

18 A. Well, as I said yesterday, I have not attempted to 

19 distinguish the precise contours of where the 

20 gentleman's agreement begins and ends and where 

21 other aspects of the collusive agreement begin. 

22 It's my opinion that the collusive 

23 agreement, in its entirety, that the most likely 

24 conclusion is that it began approximately around 

25 1954 with the formation of the Tobacco Industry 
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1 

2 

3 Q. 

4 A. 

5 

6 

7 

8 
9 

10 

11 

12 

13 Q. 

14 

15 
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Research Council and continues, essentially, until 
today. 

Has it changed its complexion at all? 

I think certainly the aspects of it that were of 
primary importance seemed to have changed somewhat 
over time. 

The issue of in-house animal research 
seems to have been a major concern in the '60s, and 
I think is not, as far as I can tell, a major focus 
in the later time period, but I think the 
conspiracy, in its essence, has continued throughout 
the period. 

Did that aspect of — or alleged aspect of the 
so-called gentleman's agreement on the in-house 
animal studies, did that, in your opinion, cause any 
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16 


harm to competition? 


11:55:56 

17 


MS. WALBURN: Objection, 

form. 

11:56:00 

18 


THE WITNESS: Well, as we 

talked about a 

11:56:02 

19 


few minutes ago, you know, I have concluded that 

11:56:04 

20 


it's not possible to apportion the 

harm to 

11:56:08 

21 


particular aspects of the collusive 

agreement. I 

11:56:16 

22 


think the agreement not to perform 

animal research 

11:56:20 

23 


was an important — 


11:56:22 

24 

BY 

MR. MONICA: 



25 

Q. 

In-house? 


11:56:24 


1 A. 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 

11 A. 

12 

13 

14 

15 Q. 

16 
17 
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— in-house was an important component in the early 
days of the conspiracy, and, therefore, along with 
the other factors, contributed to the harm. 

I should say, since you corrected me on 
in-house, in this particular reference to the 
gentleman's agreement, that's the way it's phrased. 
In other places it's not clear that it's the 
in-house that is the crucial distinction. 

Well, did the companies, in your observation, 
refrain from doing animal studies outside? 

They — well, that's a — to answer your question 
positively, the companies did engage in animal 
research through consultants at various times, even 
in the early period. 

Now, I wasn't clear on your answer, so let me just 
see if I can understand it. 

Did the alleged agreement not to conduct 
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18 


animal studies in-house cause any harm? 


11:57:46 

19 


MS. WALBURN: Objection, asked 

and 

11:57:50 

20 


answered. 


11:57:52 

21 

BY 

MR. MONICA: 



22 

Q. 

And if so, tell me what it is. 


11:57:54 

23 

A. 

The agreement to — not to conduct animal 

studies 

11:58:00 

24 


in-house was one important aspect of a broader 

11:58:06 

25 


collusive agreement which caused the harm 

that is 

11:58:10 
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1 


described in my report, and we were discussing it a 

11:58:12 

2 


few minutes ago and I can read that again if you 

11:58:14 

3 


want me to. 

11:58:16 

4 

Q. 

I do like to hear you read, but I think once is 

11:58:20 

5 


enough on that. 

11:58:20 

6 


Can you tell me what harm the alleged 

11:58:26 

7 


agreement not to do in-house animal studies caused? 

11:58:30 

8 


MS. WALBURN: Objection, asked and 

11:58:32 

9 


answered. 

11:58:32 

10 


THE WITNESS: The agreement not to do 

11:58:36 

11 


animal studies in-house was an important component 

11:58:40 

12 


of the overall conspiracy which caused the harm that 

11:58:44 

13 


we have already discussed. 

11:58:46 

14 

BY 

MR. MONICA: 


15 

Q. 

But can you isolate the harm caused by the alleged 

11:58:50 

16 


agreement not to do in-house animal studies? 

11:58:52 

17 


MS. WALBURN: Objection, asked and 

11:58:54 

18 


answered. 

11:58:54 

19 


THE WITNESS: I think I have already said 

11:58:56 

20 


several times that I cannot isolate that or other 

11:59:00 
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21 

specific components 

of the conspiracy 

and 

quantify 

11:59:04 

22 

the fraction or 

the 

part of the 

harm 

that 

is 

11:59:10 

23 

attributable to 

that 

particular 

facet 

of 

the 

11:59:14 

24 

conspiracy. 






11:59:14 

25 

BY MR. MONICA: 








1 Q. 

2 

3 A. 

4 

5 

6 

7 

8 Q. 

9 

10 

11 A. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. 

22 
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And you cannot do that with regard to any facet of 
the conspiracy, can you? Can't isolate it out? 

I cannot take isolated elements of the conspiracy 
and separate them because they — their affects 
interact with the others and so it's not possible to 
isolate the effect of one component of the 
conspiracy. 

And, in fact. Professor, you can't take isolated 
acts of the conspiracy and attribute them to a 
conspiracy without considering all acts, can you? 
Well, I think we discussed yesterday, there are a 
couple incidents whose context is so clear, and 
their inconsistency under any conceivable scenario 
with competitive behavior is so clear that I feel 
quite comfortable saying that, in and of themselves, 
they are — they are evidence of a conspiracy. 

There are other acts where the context is 
more complicated and they have to be considered in 
the context of all the evidence in order to make 
that determination. 

Which acts are more complicated that must be 
considered in the context of all acts? 
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23 A. Well, my report describes, you know, a whole series 

24 of kinds of evidence and — 

25 Q. Why don't you pinpoint that for us. Just so you 
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know, we are looking for acts that, taken by 
themselves, don't necessarily indicate a conspiracy, 
but put in context with other acts do. 

Well, beginning on page 12 of my report, there is a 
one, two, three — approximately three and a half or 
four-page section which describes examples of the 
evidence that I have found of a collusive 
agreement. 

And in answer to your question, what I 
would say is that all of these, with the exception 
of the closure of the mouse house after repeated 
phone calls between the CEOs of competitors 
discussing it, and the agreement never again to use 
anti-smoking materials in advertising after phone 
conversations between the highest CEOs, with the 
exception of those two incidents, I think I would 
say that all of the other evidence is evidence that 
has to be considered in the context of the overall 
conspiracy. 

VIDEOGRAPHER: Off the record temporarily 

on Tape 5. The time is 11:54 a.m. We are off the 
record. 


(A discussion was held off the 
record.) 

VIDEOGRAPHER: We are back on the record. 
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1 


Tape 5. The time is approximately 11:55 a.m. 

12:03:50 

2 

BY 

MR. MONICA: 


3 

Q. 

All right. Professor, I know you have testified 

12:03:54 

4 


just now and before that you can't segregate out and 

12:03:58 

5 


tell me what harm any particular act of the 

12:04 : 04 

6 


conspiracy caused, right? 

12:04:12 

7 

A. 

I cannot apportion the harm among particular acts of 

12:04:18 

8 


or aspects the conspiracy. 

12:04:18 

9 

Q. 

Now, going to this alleged gentleman's agreement 

12:04:20 

10 


again, which is in this document, 1278, in the first 

12:04:26 

11 


subparagraph, which we have been looking at, it 

12:04:28 

12 


said — says, quote, "Any company discovering an 

12:04:32 

13 


innovation permitting the fabrication of an 

12:04:36 

14 


essentially 'safe' cigarette would share the 

12:04: 42 

15 


discovery with others in the industry." 

12:04:48 

16 


My question now is even though you can't 

12:04:50 

17 


isolate the harm, conceptually, what possible harm 

12:04:54 

18 


could that cause? 

12:04:56 

19 

A. 

Well, if there were an agreement of that form, what 

12:05:02 

20 


it would do would be to affect the incentives of the 

12:05:06 

21 


individual companies, which the documents make clear 

12:05:10 

22 


were to try real hard to try to develop a safer, or 

12:05:16 

23 


if possible, a safe product precisely because such a 

12:05:20 

24 


development would generate for that company a large 

12:05:24 

25 


competitive advantage over the other companies in 

12:05:28 


http://legacyJibrary.ucsfadu»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



CONFIDENTIAL 


402 


1 


the industry. 

12:05:30 

2 


And so if you had an agreement, and 

12:05: 32 

3 


everyone understood you had an agreement, that if 

12:05:36 

4 


you were to succeed in solving that problem, you 

12:05:38 

5 


were going to share it with your competitors. 

12:05:40 

6 


The effect of such agreement is that no 

12:05:42 

7 


company then has nearly the same incentive to engage 

12:05:48 

8 


in the significant investment in research that might 

12:05:52 

9 


well be necessary to do that, and so the effect of 

12:05:56 

10 


it would be to greatly reduce the chances that such 

12:06:00 

11 


a product would, in fact, be developed. 

12:06:04 

12 

Q. 

Would you anticipate that such an innovation would 

12:06:12 

13 


be patented? 

12:06:12 

14 

A. 

It may well be, yes. 

12:06:16 

15 

Q. 

Wouldn't that be the way to protect it? 

12:06:18 

16 

A. 

Well, patenting it gives it a certain form of 

12:06:24 

17 


protection, but if you have an agreement to, quote. 

12:06:30 

18 


"share the discovery with others," it's not clear. 

12:06:34 

19 


then, that the patent — I mean, all the patent does 

12:06:38 

20 


is mean that they need to get a license from you to 

12:06:42 

21 


use it. 

12:06:42 

22 


And if you have an agreement to share the 

12:06 : 44 

23 


discovery, I would interpret that as a commitment to 

12:06:48 

24 


issue such a license. 

12:06:50 

25 

Q. 

Free of charge? 

12:06:52 


CONFIDENTIAL 


1 A. Not necessarily free of charge, no. 
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12:06:54 
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2 Q. 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q. 

21 
22 

23 A. 

24 

25 


So within your understanding of this sharing, it 
would contemplate the charging of a royalty by the 
owner of the patent? 

MS. WALBURN: Objection, misstates the 

testimony. 

THE WITNESS: Well, this is a very brief 
reference and it doesn't make clear what it — you 
know, again, we don't have the contract drawn with 
benefit of counsel as to exactly what the terms were 
going to be under which this essentially safe 
cigarette would be shared. 

I would not rule out the possibility that 
the licensing of it would involve some kind of 
royalty, but it seems to me that the gist of it is 
that you would not, on your own, seek to exploit the 
innovation without sharing it with others, which 
would be, in all likelihood, the most profitable way 
to exploit it. 

But if you were to receive a royalty, substantial 
royalty for sharing, wouldn't that still give you an 
incentive to develop the product? 

If you were to receive a substantial royalty for 
sharing it, that would make the incentive greater 
than it would be in the absence of a royalty. 
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I still don't think that that's the same 
as the incentive that is represented by the 
possibility contemplated and visualized in the 


12:08:16 

12:08:20 

12:08:24 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



4 

5 

6 

7 Q. 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


company documents that you could use it, basically, 
to beat your competitors' brains out and take over a 
significant share of the industry. 

But wouldn't the possibility of getting a 
substantial royalty still be sufficient to cause a 
competitor to go ahead and innovate this product? 

Can you say it wouldn't? 

MS. WALBURN: Objection, asked and 

answered. 

THE WITNESS: The incentives — I mean, I 
didn't say that this agreement, even if it were 
interpreted to mean that you would not license it, 
means that there would have been no incentive, 
therefore, to try to develop a safer product. It's 
a matter of degree. 

What the documents contemplate is that 
the — the very large incentive is associated with 
using it to greatly improve your competitive 
position in the industry. 

And it's my opinion that the possibility 
of using it for royalties but being compelled to 
share it on a royalty basis with the other members 
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of the industry would be a signi 
incentive. 

We don't see computer 
trying to beat their competitors 
the best next generation saying, 
better product on the market and 


405 


ficantly reduced 

12:09:40 


12:09:40 

companies who are 

12:09 : 44 

to the market with 

12:09:50 

yeah, I will put my 

12:09: 54 

I will license it 

12:09:56 
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12:09:58 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


to you, in general. 

I mean, there is — some licensing occurs 
in particular circumstances, but in general, we do 
not see industry agreements whereby we say, gee, if 
any of us comes up with what we all understand to be 
the dynamite product that would revolutionize this 
industry, we are all going to share it with each 
other, even on a royalty basis. 

And, in fact, I can't think of an industry 
that I have studied that has that kind of broad 
cross-licensing agreement. 

BY MR. MONICA: 

Q. Okay. Have you studied the patents that exist in 
the tobacco industry? Are you familiar with them? 

A. I have seen some reference to some of them. I have 
not focused on them in detail, no. 

Q. When you say you have seen references to patents, 
does that mean you have seen references to patents 
in company documents that are not, themselves. 


12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 

12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
12 :1 
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1 patents, they are just talking — making reference 12:1 

2 to a fact that there is a patent? 12:1 

3 A. That's correct. I don't think I have seen any of 12:1 

4 the actual patent documents, themselves. 12:1 

5 Q. Do you feel that you need to see those to testify? 12:1 

6 MS. WALBURN: I will object to that 12:1 

7 question on the basis that my recollection is that 12:1 

8 the companies have not produced those and objected 12:1 


0:00 
0:04 
0:06 
0:10 
0:14 
0:16 
0:18 
0:20 
0:22 
0:30 

0:34 
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9 


to producing those. 

12:11:50 

10 


MR. MONICA: I think you are wrong. 

12:11:52 

11 

BY 

MR. MONICA: 


12 

Q. 

But go ahead and answer the question. 

12:11:54 

13 

A. 

No, I don't think it would be important for me to 

12:11:58 

14 


review the actual patent documents. 

12:12:00 

15 

Q. 

Now, on the second aspect of this alleged 

12:12:16 

16 


gentleman's agreement, looking at this document. 

12:12:18 

17 


7 — 1278 — what did you just write on there? 

12:12:30 

18 

A. 

I made a note to myself for the future. 

12:12:32 

19 

Q. 

What does it say? 

12:12:34 

20 

A. 

That it might actually be interesting to look at the 

12:12:36 

21 


patents and that might give me additional basis 

12:12:40 

22 


beyond what I already have to understand the 

12:12: 42 

23 


technological feasibility, for example, of the low 

12:12:46 

24 


pyrolysis and low combustion products and I hadn't 

12:12:48 

25 


thought of that before. 

12:12:50 


CONFIDENTIAL 


407 


1 Q. 

2 A. 

3 Q. 

4 

5 

6 

7 

8 
9 

10 A. 

11 


And that's something you might do? 

That's something I might do, yes. 

Now, going back to the alleged gentleman's 
agreement, the second portion of this document 
recites, quote, "No domestic company would use 
intact animals in-house in biomedical research," end 
quote. 

Do you know what is meant by "intact 

animals"? 

I interpret it to mean that it would be that they 
would not use the whole animal, which would imply 


12:12:58 
12:12:58 
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that it would be okay to use, for example, cells or 12:13:44 
portions of animal tissue that would not be intact 12:13:50 


animals, but I don't know for sure. 


12:13:52 


15 Q. And what do you understand, if you have an 


12:13:54 


understanding, as to what in-house means? 


12:13:5* 


17 A. I interpret it to mean that they would not do it in 12:14:02 

18 the research laboratories that were — the company 12:14:08 


employees. 


12:14:10 


20 Q. But that they would be free to do it outside of the 12:14:12 


company? 


12:14:12 


22 A. That as far as this document and what it says, it 


12:14:16 


would imply that there would not be — that this — 12:14:20 


the gentleman's agreement it's referring to would 


12:14:24 


not restrict the use of animals in research that 


12 :14 :26 


CONFIDENTIAL 


would be, say, on a consultant basis with outside 


12:14: 30 


research houses. 


12:14:32 


And then the last portion talked about biomedical 


12:14:38 


research. What do you understand that to mean, if 12:14:42 


you have an understanding? 


12:14:44 


I would understand that to mean research that 


12:14:48 


relates to biology and health topics. That's what 12:14:56 


biomedical means. 


12:14:58 


What — as you used the term "biology" just now. 


12:15: 04 


what did you mean? 


12:15:04 


11 A. Biology is the study of, you know, living things. 


12:15: OS 


Now, presumably, this would relate to aspects of 


12:15:14 


biology that were connected to cigarettes, but — 


12:15:16 
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14 Q. 

15 A. 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 Q. 


That's a presumption. 

Well, I don't — I have no reason to think that they 
would, for example, have a gentleman's agreement 
that would restrict their ability to develop, you 
know, an artificial heart. 

I mean, I don't think that was the subject 
of the agreement. The agreement was in the 
context — it says "In the" — "throughout the 
domestic industry," which suggests that's it's 
relating to this industry, that is the tobacco 
industry. 

But are you interpreting biomedical research as 
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12:15:34 
12:15:36 
12:15:40 
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12:15:46 
12:15:50 


1 

2 A. 

3 

4 Q. 

5 A. 

6 

7 

8 

9 Q. 
10 
11 
12 

13 

14 

15 

16 A. 
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being smoking and health research? 

I am interpreting it as meaning biomedical research 
that relates in some way to the tobacco industry. 

In which way? 

Well, I don't know anything more than what it says. 
It says biomedical research, and it says throughout 
the domestic industry. I don't have any more 
understanding than that. 

Okay. Professor, realizing that you have testified 
that you can't isolate any harm caused by any 
particular act of a conspiracy, my question is, of 
what possible harm could this kind of an agreement, 
if it existed, namely, that no domestic company 
would use intact animals in-house in biomedical 
research, what possible harm could that do? 

Well, as the — I mean, there is sort of two pieces 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


to that. The documents make clear, and economic 
research on the economics of research and 
development also confirm, that there are many ways 
in which research done through contracts is not as 
effective as research done in-house because — from 
an economic point of view, because when the research 
is done in-house, not only do you get the — sort of 
the product of the research in terms of a report or 
a specific scientific finding, but you also get the 
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development of the capabilities of the research 
staff that comes out of that research which can then 
also be useful in future projects. 

So that, in general, that's why we observe 
that although there are consulting firms and 
contract research is done, the vast majority of the 
significant commercial R & D in this country is, in 
fact, done in in-house laboratories precisely 
because it's difficult to do it on a consulting 
basis in an effective way. 

And then the other piece is specifically 
why is the intact animal research important is 
because it's my opinion that the crux of this 
conspiracy was an agreement not to competitively 
exploit the smoking and health issue, in particular, 
by developing an effective safer product, and I 
don't think that could be done. 

I mean, you can't — you are not going to 
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19 test the product on humans, and so if you are going 12:1 

20 to do research, serious research, aimed at trying to 12:1 

21 develop a safer cigarette product, you would have to 12:1 

22 use animals in the course of either figuring out how 12:1 

23 to design the product to make it safer, and then, 12:1 

24 also, when you thought you had a design that was 12:1 

25 safer, to confirm that it was safer in a way that 12:1 


1 

2 Q. 

3 

4 

5 A. 

6 

7 

8 
9 

10 

11 

12 Q. 

13 

14 A. 

15 Q. 

16 A. 

17 

18 

19 

20 
21 
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would allow you to market it. 

Professor, can you think of any reasons why a 
tobacco company would prefer to do its animal 
studies out-house or outside as opposed to in-house? 
Well, there are some documents that suggest that one 
of the reasons that they did some of this research 
not in-house, particularly with overseas 
consultants, was so they could distance themselves 
from it and if it produced results that they wanted 
to deny, it would be easier to do so if it was not 
actually done in the company laboratories. 

Can you think of any legitimate reasons to do 
research outside? 

This is sort of as a theoretical matter? 

Yes. 

Well, I think as a theoretical matter. Dr. Wakeham 
suggests that the reason that they didn't want to do 
this was because they didn't feel they had the 
expertise, but that's — A, it's inconsistent with 
what the documents say at the time; and B, it's not 
economically plausible that companies of this size 
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22 

couldn't acquire 

the 

23 

kind of research 

in a 

24 

manner if it was 

thei 

25 Q. 

Might the research be 


resources necessary to do this 
serious and professional 
r desire to do so. 
of a higher quality if it's 
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done outside? 

Well, I think there is a — again, sort of a 
theoretical possibility that a particular company, 
starting down this road, would perceive that outside 
scientists had — I am sorry, that outside 
scientists — that there was some particular outside 
scientists who were better at doing it. 

And that might be a reason why an 
individual company would make the decision to do it 
out-house, if I can use that phrase, rather than 
in-house, but I can't see why that would ever be a 
reason why they would agree among themselves that 
they were only going to do it out-house. 

It doesn't make any sense. Why would they 
have to — why would that have to be a matter of 
agreement among the companies? 

And might another reason be that outside research 
would be more accepted by the scientific community 
because it was done by a neutral third party? 

MS. WALBURN: Objection. 

THE WITNESS: Now, when we say, would an 
acceptable reason, are we saying acceptable reasons 
for an individual company to do it out-house, or are 
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24 


we talking about acceptable reasons for the industry 12:21:52 


25 as a whole to agree that that was the only way they 12:21:54 



3 

Q 

4 

A 

5 


6 


7 

Q 

8 

A 

9 


10 


11 


12 


13 


14 


15 


16 


17 

Q 

18 


19 


20 


21 

A 

22 

Q 

23 


24 

A 

25 

Q 


Well, let's take the individual company. 

I think that might be a legitimate reason why an 
individual company would make the decision to 
contract out the research, yes. 

Now let's take the industry. 

I don't think that that would be a legitimate reason 
for — I mean, it might be a legitimate reason for 
them, in chatting over cocktail hour, to say, gee, 
don't you think it's better, or what do you think, 
we have concluded that, you know, we can get better 
results and they are more reliable if they are done 
on a contract basis, but I don't think it's a 
legitimate reason for them to reach an agreement 
that none of the companies would do it in-house. 

All right. Let's — I'll tell you what. Why don't 
we use this time to go through these exhibits we 
marked yesterday, which are those — I refer to them 
as graphs and charts. 

Okay. 

And just have you identify those. They start at 
Exhibit 1258. Are you ready? 

I have 1258 in front of me, yes. 

All right. We will take them one at a time. 
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1 


And Exhibit 1258, would you please 

12:23:44 

2 


identify that. You have identified these. All 

12:23:48 

3 


right? But we have to put them in context so we 

12:23:50 

4 


know what we are talking about again. So just tell 

12:23:52 

5 


me what they are and how you used them. 

12:23:54 

6 

A. 

Okay. Well, to put these in context, these are 

12:23:58 

7 


materials that I turned over to you in response to 

12:24:02 

8 


the — I think it's subparagraph F requirement that 

12:24:06 

9 


I turn over all written materials that have been 

12:24:08 

10 


produced, and with some of them I don't necessarily 

12:24:12 

11 


remember, as I sit here, why they were produced. 

12:24:16 

12 


This is just my — 

12:24:16 

13 

Q. 

Just say that, then. Let's just go through them. 

12:24:18 

14 

A. 

My staff was told, you know, print out everything 

12:24:22 

15 


you have got. 

12:24:22 

16 


This particular one is the so-called 

12:24:26 

17 


Maxwell data, which is shipments data for the 

12:24:30 

18 


different brands. I intend to use this data to 

12:24:34 

19 


calculate market shares of different companies and 

12:24:38 

20 


to calculate the concentration of the industry, as 

12:24:42 

21 


that term is used by economists, over time. 

12:24:46 

22 

Q. 

Have you done that yet? 

12:24:48 

23 

A. 

I have done some preliminary calculations but I 

12:24:50 

24 


haven't — I have not finalized those calculations. 

12:24:56 

25 


no. 

12:24:56 
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1 

Q. 

Why are you going to do that? 

12:24:58 

2 

A. 

In order to support the opinion that I offered that 

12:25:02 

3 


the industry has, at all times throughout this 

12:25:06 

4 


period, been highly concentrated, in fact, one of 

12:25:12 

5 


the most concentrated industries in the 

12:25:14 

6 


United States, and, therefore, a collusive 

12:25:18 

7 


conspiracy that's a dimension of the economic 

12:25:22 

8 


plausibility of a collusive conspiracy. 

12:25:24 

9 

Q. 

But you have already concluded that so what do you 

12:25:28 

10 


base your conclusions on? 

12:25:30 

11 

A. 

As described in the report, I base the conclusion on 

12:25:32 

12 


some calculations that have been done that show that 

12:25:36 

13 


concentration ratios are extremely high, have always 

12:25:40 

14 


been extremely high, and are, in fact, among the 

12:25:44 

15 


highest of any industries in the country. 

12:25:46 

16 

Q. 

But you haven't done your calculations yet, right? 

12:25:48 

17 

A. 

I am sorry? 

12:25:50 

18 

Q. 

On marketshare and concentration. 

12:25:54 

19 

A. 

Well, we looked, for example, at Exhibit 1259-A, 

12:26:00 

20 


which is precisely a set of preliminary calculations 

12:26:08 

21 


of concentration indices for the industry based both 

12:26:14 

22 


on this Maxwell data that's in 1258 and on the 

12:26:18 

23 


Bureau of Census data that's in 1259. 

12:26:22 

24 

Q. 

And this is your work, 1259-A? 

12:26:28 

25 

A. 

Well, it was prepared by my staff, yes. 

12:26:30 


1 Q. 

2 


CONFIDENTIAL 


416 

All right. Okay. Have we completed 1258? You told 
me what it is and how you are going to use it. 


12:26:38 

12:26:40 
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3 

A. 

Yeah, I was just going to say there is another way 

12:26:42 

4 


in which I may use the data in 1258. 

12:26:46 

5 


I have looked at the changes in 

12:26:52 

6 


marketshare over time and may use those in order to 

12:27:00 

7 


evaluate — or to demonstrate the possible 

12:27:04 

8 


competitive benefits that might be associated with a 

12:27:12 

9 


new brand, and we believe there are some charts 

12:27:14 

10 


later on that look at some of those changes. 

12:27:16 

11 

Q. 

You will identify those for us? 

12:27:20 

12 

A. 

Yes. So that's 1258. 

12:27:26 

13 


The next one is 1259. And as I said, this 

12:27:32 

14 


is an alternative to the Maxwell measure of 

12:27:36 

15 


concentration, and in addition, what it does for me 

12:27:40 

16 


is it gives me concentration measures for other 

12:27:42 

17 


industries for comparative purposes to the tobacco 

12:27:46 

18 


industry. 

12:27:46 

19 

Q. 

Why do you want to compare? 

12:27:48 

20 

A. 

Well, I think it's useful, when trying to evaluate 

12:27:54 

21 


economically, is the industry concentrated, both to 

12:27:56 

22 


look at that in sort of absolute terms, and then 

12:28:00 

23 


also to look at it relative to other industries. 

12:28:02 

24 

Q. 

Why do you want to look at it relative to other 

12:28:06 

25 


industries? 

12:28:06 
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1 A. Well, economics does not have — has not succeeded 

2 in coming up with a specific concentration number 

3 which constitutes sort of a cutoff between a 

4 concentrated industry or an unconcentrated 
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12:28:22 


5 

6 

7 

8 
9 

10 

11 

12 

13 Q. 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 A. 

24 

25 


industry. 

And so in evaluating how concentrated is 
an industry, one of the useful pieces of information 
is to put that in the context of other industries 
and to see, in this case, that though there are 
slight movements over time that, in general, it is 
either the most concentrated or one of the most 
concentrated industries that the census looks at. 
What are some other concentrated industries? 

THE WITNESS: Our six minutes is gone. 
VIDEOGRAPHER: Excuse me. I have to 

change tapes. Sorry. We are going off the record. 
That will be the end of Tape 5 in the deposition of 
Dr. Adam Jaffe. The time is now 12:20 p.m. 

(A discussion was held off the 
record.) 

(Off the tape the following answer was 
given.) 

I think it will be brief because, as I sit here, I 
don't remember which ones were the other that were 
typically in the top 5. 
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1 You would look at — and if you wanted me 

2 to, I could look at 1259 and scan through to find 

3 industries whose numbers are comparable to 

4 cigarettes but — 

5 BY MR. MONICA: 


12:29:34 

12:29:38 

12:29:42 

12:29:44 


6 Q. Why don't you do that and then we will stop. 12:29:46 

7 MS. WALBURN: Can I just ask how long this 12:29:48 
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8 


is going to take because if this is going to 

be 

12 

9 


extended, we want it on tape. 


12 

10 


MR. MONICA: I was assuming it could be 

12 

11 


done quickly. I just want a few examples. 


12 

12 


VIDEOGRAPHER: I can get another tape 

12 

13 


going. 


12 

14 


MS. WALBURN: Yeah. Why don't we 

just sit 

12 

15 


here for a second and he will pop a tape in. 


12 

16 

BY 

MR. MONICA: 



17 

Q. 

You can be looking while he is — 


12 

18 


MS. WALBURN: Yeah. 


12 

19 


(A discussion was held off the 



20 


record.) 



21 


VIDEOGRAPHER: We are back on the 

record 

12 

22 


with the continuation of the deposition of Dr. Adam 

12 

23 


Jaffe, the beginning of Tape 6. The time is 


12 

24 


12:23 p.m. 


12 

25 


THE WITNESS: Okay. The question 

was what 

12 
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1 are some other very concentrated industries that are 12 

2 identified in the — 12 

3 BY MR. MONICA: 

4 Q. Yes, sir. 12 

5 A. — census and manufacturing data. It turns out I 12 

6 had not noticed, but this exhibit is constructed in 12 

7 a way that makes that quite an easy question to 12 

8 answer because the entries in the spreadsheet are, 12 

9 in fact, sorted by concentration within year, so 12 
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: 2 9 : 50 
: 2 9 : 52 
: 2 9 : 54 
: 29:58 
: 30:06 
: 30:06 
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: 30 :10 

: 30:14 
: 31:34 


: 32 :10 
: 32 :12 
: 32 :16 
: 32 :18 

: 32 :20 


: 32 :22 
: 32 :24 

: 32 : 2 6 
: 32 : 2 8 
: 32 :30 
: 32 :32 
: 32 :36 
: 32 :42 



10 just to give you an example — I have turned to page 

11 45 — if you look down at the bottom, the pages are 

12 numbered in small type. 

13 Q. Yes. 

14 A. And about two-thirds of the way down that page, the 

15 listings by industry for 1987 begin, and if you move 

16 your eye over to the one, two, three, four, the 

17 fifth column — no, I am sorry, the sixth column, 

18 the sixth column is the so-called C4 measure of 

19 concentration, which is the share of the four 

20 largest firms. 

21 And it begins by listing the industries 

22 for which that entry is listed as zero, I believe in 

23 this — in these data that does not mean it's 

24 literally zero. That means for some reason that 

25 listing is missing in that year. 


12:32:44 
12:32:48 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 Q. 

12 A. 


And if you page through from 45, you turn 
many pages because there are 450 of these 
industries, and you get to page 53, after 450 
entries of industries for 1987, and about a third of 
the way down on page 53 the most concentrated 
industry in 1987 by the C4 measure is SIC Code 2067, 
which had a C4 of 96 percent. 

And if you go up from there one, two, 
three, four entries, you see 2111, which is the 
cigarette industry had a C4 of 92. 

What was the first one? 

The first one was SIC 2067. 


12:33:38 
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13 

Q. 

You don't happen to know what that is? 



12:34:24 

14 

A. 

It's some component of the food industry but I don't 

12:34:28 

15 


know precisely what part. 



12:34:32 

16 


And then the other ones that 

are 

higher 

12:34:36 

17 


than — or as high or higher than 2111 

are 

3795 and 

12:34:44 

18 


3633. 



12:34:46 

19 

Q. 

Do you happen to know what either of those 

are? 

12:34:50 

20 

A. 

I think — no, I don't recall. 



12:34:56 

21 

Q. 

Presumably, there is a table somewhere 

that 

will 

12:35:00 

22 


convert the numbers — 



12:35:02 

23 

A. 

Yes . 



12:35:02 

24 

Q. 

— into the names of the industries? 



12:35:06 

25 

A. 

That's correct. 



12:35:06 
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1 Q. Do you have that anywhere? 

2 A. I certainly have access to it. I don't know 

3 physically if I have a copy at the moment. 

4 Q. Do you know what it's called? 

5 A. Yes, it's called the Table of Standard Industrial 

6 Classifications, and it's published by the Commerce 

7 Department. 

8 MR. MONICA: Let's take our lunch break 


9 now. 

10 VIDEOGRAPHER: We are going off the 

11 record. The time is 12:27 p.m. 

12 (Whereupon, the noon recess was taken.) 

13 VIDEOGRAPHER: We are back on the record 

14 on Tape 6. The time is 1:05 p.m. 
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13:14:14 


15 BY MR. MONICA: 

16 Q. Okay. Professor Jaffe, we are after lunch now, and 

17 we are going to finish up going through these charts 

18 and graphs, get those identified properly. 

19 I think our next one is — before I do 

20 that, let me go back and take a look at — I think 

21 I — didn't we have a question we had pending and we 

22 didn't get it answered or something? We had to put 

23 a new tape in or something. Let me just see where 

24 we were at. 

25 Okay. Let's go to — like I said, let's 


13 

13 

13 

13 

13 

13 

13 

13 

13 


1 

2 

3 A. 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
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go to 1259-A. You have mentioned that before, but 13 

just tell us briefly what it is. 13 

Yes. This is a calculation — well, it's a 13 

presentation and a calculation of concentration 13 

measures from the Maxwell data and from the Bureau 13 

of Census data. 13 

The numbers on here from the Bureau of 13 

Census data are not calculated; they are just the 13 

numbers presented by the Bureau of Census. 13 


The numbers on here in the columns labeled 13 
Maxwell Data are calculated numbers from the Maxwell 13 


information that conceptually correspond to — 13 

excuse me, the Bureau of Census data. 13 

And this chart was prepared to see 13 

whether, in those years where it was possible to 13 

calculate this — these indices from both sources, 13 

whether there were any significant discrepancies 13 
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18 

19 

20 
21 
22 

23 

24 

25 Q. 


between the concentration as measured in the Census 
of Manufacturing and the concentration as calculated 
by my staff from the Maxwell data. 

And what you can see is that if you 
compare the C4 columns under Bureau of Census and 
Maxwell, the numbers in every year, where they are 
both present, are quite close to each other. 

And how do you plan to use this information? 
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1 A. 

2 

3 

4 

5 Q. 

6 A. 

7 

8 
9 

10 

11 

12 

13 

14 

15 Q. 

16 A. 

17 

18 
19 
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Well, as I indicated before, the conclusion that the 
industry is highly concentrated is relevant to the 
conclusion that the antitrust conspiracy is 
economically plausible. 

Okay. Look at the next document, 1260. 

Yes. 1260 is an excerpt or a printout of some 
National Science Foundation information about 
industry R & D. I actually am not sure precisely 
why this fragment was prepared. 

It may, in fact, be in part a duplicate of 
other printouts you have. Generally, I ask my staff 
to collect what information was available on 
research and development at the industry level that 
could be used relative to the tobacco industry. 

Okay. Next one, 1261. 

1261 is a series of charts labeled Capital 
Expenditures to Sales Ratios. I prepared these 
because in the context of thinking about the 
implications of the — what I earlier referred to as 
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20 

21 

22 

23 

24 

25 


the Houlihan analysis of profitability, as an 
economist, in comparing profits as a fraction of 
sales across industries, you would want to know 
whether there were important differences across the 
industries in the capital intensity of those 
industries, and that's why these calculations were 
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13:18:44 
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4 Q. 
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6 A. 
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16 A. 

17 

18 

19 

20 
21 
22 
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done. 

And this is based, as it says, on the 
annual survey of manufacturers in the census. 

Well, what does this tell you, if anything, that you 
used in your work? 

What it says is that the capital intensity, as 
measured by this capital expenditures to sales ratio 
of the cigarette industry, is not significantly 
higher than the capital intensity of these other 
industries, and so that that is not an explanation 
for the high profit-to-sales ratio that Houlihan 
finds for the tobacco industry. 

So you are saying, then, that capital expenditures 
are not the explanation for the profit margin of the 
tobacco industry? 

Yeah. To be precise, he calculated a profit margin 
as profits relative to sales. From an economist's 
point of view, we would expect that the rate of 
return, which is profits relative to invested 
capital, should be roughly the same across different 
industries. 

If we see the profit to sales ratio being 
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23 

24 

25 


unusually high, there are two possible 
explanations. One is that, in a true economic 
sense, that industry is highly profitable. 


13:20:12 

13:20:14 

13:20:18 
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2 


industry needs a lot of capital and uses a lot of 

13:20:22 

3 


capital, so that the profit-to-sales ratio is high 

13:20:26 

4 


but, in fact, the profit-to-capital ratio, which is 

13:20:30 

5 


the relevant comparison, is not. 

13:20:32 

6 


And so I just wanted to check whether, in 

13:20:36 

7 


fact, the capital intensity of cigarettes was high 

13:20:40 

8 


enough that that would be the explanation in the 

13:20:44 

9 


case of tobacco. 

13:20:44 

10 

Q. 

Why do you care? 

13:20:46 

11 

A. 

Well, as I mentioned — I don't now remember when I 

13:20:52 

12 


mentioned, but at some point it's come up that part 

13:20:56 

13 


of the basis for my conclusion that there seemed to 

13:21:00 

14 


be significant barriers to entry in this industry is 

13:21:06 

15 


the fact that over a period of several decades the 

13:21:08 

16 


industry has been extremely profitable, and that 

13:21:10 

17 


that still has not, in fact, attracted any entry. 

13:21:14 

18 


And if, in fact, they were not truly more 

13:21:16 

19 


profitable but only appeared so on a profit-to-sales 

13:21:26 

20 


ratio because of their very high capital intensity. 

13:21:26 

21 


then that would — that conclusion that I have drawn 

13:21:28 

22 


would have been inappropriate. 

13:21:28 

23 

Q. 

Okay. Next is 1262. 

13:21:40 

24 

A. 

Yes, 1262 is, I think, either the same or different 

13:21:46 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



1 

2 

3 Q 

4 A 

5 Q 

6 A 

7 

8 
9 

10 

11 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 

18 A 

19 Q 

20 A 

21 

22 Q 

23 A 

24 

25 


years of the same information from the National 


13:21:50 
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Science Foundation on R & D by industry which I had 
collected because I thought it might be useful. 

Did you use it? 

I have not used it and I don't intend to. 

Next, 1263. 

1263 is miscellaneous spreadsheets that have been 
constructed from the Maxwell data that we looked at 
earlier. 

Their primary function appears to be the 
conversion of the shipments data to percentage 
market shares. 

Were these constructed by your staff? 

Yes. 

Using the Maxwell data? 

Using the Maxwell data that was provided to us. 

And the goal is — on this exhibit is to get market 
shares? 

That's correct. 

By company? 

By — in some cases by brand and in some cases by 
company. It does both. 

Why do you need to know that to this detail? 

I guess at various points I was just interested in 
seeing how particular brands' shares had changed 
over time. 
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1 

Q. 

Why did you want to know that? 

13:23:20 

2 

A. 

Well, it's indicative of the response in the 

13:23:28 

3 


marketplace to certain kinds of actual or perceived 

13:23:34 

4 


customer advantages. 

13:23:36 

5 


For example, there are a lot of documents 

13:23:38 

6 


looking at Marlboro in which Philip Morris's 

13:23:44 

7 


competitors examined the market performance of 

13:23:48 

8 


Marlboro and, in fact, examined the connection 

13:23:56 

9 


between changes in the chemistry of Marlboro and the 

13:24:00 

10 


sales of Marlboro. 

13:24:02 

11 


And I wanted to see what the actual 

13:24:04 

12 


marketshare changes that were occurring at the time 

13:24:10 

13 


were that these companies were discussing. 

13:24:12 

14 

Q. 

Did you try to correlate the marketshare data on 

13:24:18 

15 


Marlboro with the alleged changes in the makeup of 

13:24:22 

16 


the product? 

13:24:24 

17 

A. 

I did not, no. 

13:24:24 

18 

Q. 

I thought that's what you just said you did do. 

13:24:30 

19 


Obviously, I didn't understand. 

13:24:32 

20 

A. 

No. I am sorry. The documents indicate that 

13:24:34 

21 


Philip Morris's competitors did that and, in fact. 

13:24:38 

22 


there are documents that specifically describe such 

13:24:40 

23 


a regression analysis, but I did not perform such an 

13:24:44 

24 


analysis. 

13:24:46 

25 

Q. 

So did you use this exhibit or the information 

13:24:50 


CONFIDENTIAL 


428 
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1 

2 

3 A. 

4 Q. 

5 A. 

6 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. 

22 

23 A. 

24 

25 


contained in it. Exhibit 1263, to examine Marlboro 
or any other brand at all? 

Yes, I did. 

Which brand? 

Well, if you look — it might be efficient to move 
on to 1264, which — 

Sure. 

— does that, based on this data. 

Sure. 

1264 is, in fact, a graph or a set of graphs that 
are based on this data in — well, that we have seen 
in several places, among them 1263. 

The first page looks at Marlboro, looks at 
changes in sales, changes in marketshare. 

The next page looks at a number of 
top-selling brands and looks at how those market 
shares have increased or decreased, does it in terms 
of sales, which I attribute — I interpret to be 
revenues and does it in terms of so-called physical 
marketshare, which I interpret to be units. 

Why did you do — construct Exhibit 1264 and how do 
you use it? What do you do with it in your work? 

I am not actually in any very specific way using 
it. It was part of my investigation to understand 
the dynamics of competition in the industry. I 


13:24:56 

13:24:58 

13:25:00 

13:25:02 

13:25:10 

13:25:12 

13:25:12 

13:25:14 

13:25:16 

13:25:20 

13:25:24 

13:25:28 

13:25:34 

13:25:36 

13:25:40 

13:25:44 

13:25:54 

13:25:58 

13:26:02 

13:26:06 

13:26:16 

13:26:18 

13:26:20 

13:26:24 

13:26:28 


1 

2 

3 


CONFIDENTIAL 


429 


wanted to see which brands had 
been increasing, how much they 
been losing out. 


been — position had 

13:26:32 

increased by, who had 

13:26:34 


13:26:36 
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4 

Q. 

Why did you want to know that? 

13:26:38 

5 

A. 

So that I could understand what's going on in the 

13:26:40 

6 


marketplace. 

13:26:42 

7 

Q. 

What does this tell you, this exhibit tell you, if 

13:26:46 

8 


anything, about Marlboro? 

13:26:48 

9 

A. 

That their share of sales increased significantly 

13:26:54 

10 


between sometime in the mid to late '60s and the mid 

13:27:00 

11 


to late '80s. 

13:27:00 

12 

Q. 

And what about after the mid to late '80s? 

13:27:06 

13 

A. 

It's basically flat. 

13:27:08 

14 

Q. 

Do you know what caused the marketshare increase? 

13:27:14 

15 

A. 

I think that a significant factor in the marketshare 

13:27:20 

16 


increase was the change in the chemistry of Marlboro 

13:27:24 

17 


to increase the pH which made the nicotine in the 

13:27:28 

18 


aerosol stream have a higher fraction in the 

13:27:36 

19 


so-called free form and, therefore, more available 

13:27:40 

20 


and faster absorbed by the smoker. 

13:27:42 

21 

Q. 

Now, what do you base that on? 

13:27:44 

22 

A. 

I base that on a series of company documents and 

13:27:48 

23 


analyses which came to precisely that conclusion in 

13:27:52 

24 


almost every one of Philip Morris's competitors. 

13:27:54 

25 


along with the analysis of the other experts who 

13:28:00 
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1 


have looked at 

the chemistry of the 

products and the 

13:28:04 

2 


effect of nicotine. 


13:28:04 

3 

Q. 

Which experts? 

You mean experts in 

this case? 

13:28:08 

4 

A. 

That's correct. 



13:28:08 

5 

Q. 

What are their 

names? 


13:28:10 
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6 A. 

7 Q. 

8 

9 A. 

10 Q. 

11 
12 

13 A. 

14 

15 

16 

17 

18 

19 

20 
21 

22 Q. 

23 

24 A. 

25 Q. 


Dr. Hurt is the nicotine addiction expert. 

How about look at this exhibit for Lorillard, 
page 5. What does that — 

You are talking about 1264? 

Yes . 

What, if anything, does that tell you 
about Lorillard? 

I mean, I have not used this for any — to draw any 
particular conclusion about Lorillard. Looking at 
it, it indicates that Lorillard sales of Newport 
declined — I am sorry, increased quite 
significantly from — over the time period that's 
looked at here. 

Its marketshare goes from 1.6 percent in 
1979 to 4.7 percent in 1990, but I haven't drawn any 
particular conclusion based on that. 

How about the marketshare of Kent, does that tell 
you anything? 

On page 5? 

Yes. 
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1 A. Kent doesn't seem to appear on page 5, unless I am 

2 missing something. 

3 Q. Maybe I am misreading it. Is this — are you 

4 looking at a page like this? 

5 A. No. Okay, I will find that one. Lorillard 

6 marketshare by brand, which is not — is not the 

7 fifth page of 1264, but I will find it, nonetheless. 

8 Q. That's the second to the last page of the exhibit. 
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9 


10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 

18 

19 

20 
21 
22 

23 

24 

25 


It's labeled as page 5 

of 

6. 

13: 

: 30 : 

: 2 8 

I see, okay. 



13: 

: 30 : 

: 2 8 

But we grouped a bunch 

of 

things together and — 

13: 

: 30 : 

: 30 


Yes, sir. 

— made them one exhibit. 13:30:34 

Yeah, I will find it. 13:30:36 

I am sorry for that confusion. 13:30:42 

Yes. This chart indicates that the marketshare of 13:30:48 

Kent increased very dramatically in the late 1950s, 13:30:56 

and that's a fact that I have used in my 13:31:00 

conclusions. 13:31:00 

That was a time period in which the Kent 13:31:04 

product and its so-called micronite filter received 13:31:10 

a very favorable review by consumer reports. 13:31:14 

And to me the very significant increase in 13:31:16 

marketshare that that product enjoyed at that time 13:31:18 

is evidence — among many other things, is evidence 13:31:22 
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1 

2 

3 

4 

5 Q. 

6 

7 A. 

8 
9 

10 


of the magnitude of the share potential and the 
profit potential that a company would have expected 
it could have gotten if it had developed a truly 
safer product. 

Do you attribute this marketshare of Kent to 
consumer fears? 

Well, I attribute the increase in share to the 
favorable report in Consumer Reports which I believe 
led consumers to believe, in some way, that that 
product would be less likely to be hazardous or 
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11 

12 

13 

14 Q. 

15 

16 

17 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 

24 

25 


would be less hazardous to their health, and that 
that's why more of them started buying it at the 
time. 

Do you believe that the Kent cigarette, the 
micronite filter, in particular, was advertised in 
the way you think that later safer cigarettes should 
have been advertised? 

I believe it was not. 

Was not? 

That's correct. 

Why not? 

Well, I don't think that there was a basis, really, 
for — at that time there was no scientific basis 
for demonstrating that — precisely what the safety 
advantage of that cigarette was over other 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 Q. 

11 
12 
13 


products. 

As I recall, the consumer products — 
sorry. Consumer Reports analysis was a fairly 
rudimentary one in which they were just examining 
how different cigarettes performed in terms of the 
tar and probably the nicotine that they delivered, 
so that's not the kind of explicit exploitation of 
the potential health advantage that we have talked 
about. 

The type of explicit exploitation of the health 
advantage that we have been talking about during 
your deposition, I understand, depends upon the 
marketer of that product being able to substantiate 
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any health claims made, correct? 


13:33:50 


15 A. Yes, I have testified that you would have to 


13:33:54 


substantiate health claims in order to make them 


13 : 33 : 5E 


during the time that the FTC advertising regulations 13:34:04 


were in effect. 


13:34: 04 


19 Q. And, thus, it would be only reasonable that if you 


13:34:08 


didn't believe you could substantiate the claims. 


13:34:10 


you wouldn't make them, would you? 


13:34:12 


22 A. I think that's correct, yes. 


13:34:18 


23 Q. And that could be an explanation as to why health 


13:34:24 


claims were not made, because the marketer of the 


13:34:2S 


product did not feel it could substantiate the 


13:34:30 


CONFIDENTIAL 


claims? 


13:34:32 


MS. WALBURN: Objection, form. 


13:34:34 


THE WITNESS: Well, I guess if you are 


13:34:40 


asking me to consider a potential health claim that 13:34:44 
theoretically might have been made, but which could 13:34:50 
not be substantiated, could the explanation for the 13:34:52 
failure to make a claim that can't be substantiated 13:34:56 
be the fact that it can't be substantiated, I would 13:34:58 


agree, yes. 


13:35:02 


10 BY MR. MONICA: 


11 Q. Is it your opinion that the health claims that you 


13:35:08 


feel should have been made could all be 


13:35:12 


substantiated? 


13:35:12 


14 A. Are you talking now about Kent? 


13:35:14 


15 Q. No, just in general. 


13:35:16 
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16 

A. 

I am sorry. It's my opinion that there are 

: products 

13:35:26 

17 


that could have been marketed, and if more 

research 

13:35:32 

18 


had been done, there probably would have been more 

13:35:34 

19 


products that could have been marketed for 

which 

13:35:38 

20 


there are claims that could have been made 

that 

13:35:40 

21 


could have been substantiated. 


13:35: 42 

22 

Q. 

But it would have taken more research to 


13:35:46 

23 


substantiate it? 


13:35:46 

24 

A. 

Well, some would have taken more research. 

In the 

13:35:48 

25 


case of Premier, they appear to have had 


13:35:52 


1 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 
11 
12 

13 A. 

14 

15 Q. 

16 A. 

17 

18 


CONFIDENTIAL 

435 

approximately 700 pages of substantiation. 

I don't know, maybe there is more work 
that could have been done to substantiate them even 
further, but they clearly had quite a bit of 
substantiation in their possession, and it would 
appear that they generated it precisely for the 
purpose of determining and then substantiating the 
possible health benefits of the product. 

Well, wouldn't you have to admit. Professor, that 
number of pages has little to do with ability to 
substantiate claims? The sheer volume of pages has 
nothing to do with it, does it? 

The sheer volume, in and of itself, does not really 
say that they could be substantiated, no. 

It's the quality of what's in those pages? 

That's correct, and as the documents we conveyed to 
you showed, they had an outside board of peer 
experts who they hired, presumably for the purpose 
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19 

20 
21 
22 

23 

24 

25 Q. 


of determining the validity of those studies, and 
that board seems to have concluded that they were 
valid and that they did, in fact, provide valid 
scientific evidence of the superiority of the — 
what they call, quote, "new cigarette," unquote, 
over existing cigarettes. 

So you are basing your opinion, then, on the board's 
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1 


findings? 

13:37:10 

2 

A. 

Well, I mean, I am not a toxicologist or a biologist 

13:37:18 

3 


so I don't — I don't have any basis for evaluating 

13:37:22 

4 


the specific studies, but, you know, that is a group 

13:37:28 

5 


of eminent scientists who said that these studies 

13:37:32 

6 


were valid and demonstrated certain things. 

13:37:34 

7 

Q. 

But you didn't answer my question. 

13:37:36 

8 

A. 

I am sorry. 

13:37:38 

9 

Q. 

Are you basing your opinions on the statements of 

13:37:40 

10 


that board? 

13:37: 42 

11 

A. 

I am basing my opinion on the statements of that 

13 : 37:44 

12 


board with respect to the issue of the fundamental 

13:37:48 

13 


validity of the studies in that document. 

13:37:52 

14 


(A discussion was held off the 


15 


record.) 


16 


VIDEOGRAPHER: Back on the record. The 

13:40:22 

17 


time is 1:31 p.m. This is Tape 6. 

13:40:30 

18 

BY 

MR. MONICA: 


19 

Q. 

All right. Let's see. Our last exhibit was 1264? 

13:40:34 

20 

A. 

That's correct. 

13:40:36 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



21 Q. 


Let's go to the next one. 1265. 


13:40:38 


22 A. 1265 is another version of the capital expenditure 13:40:46 

23 to sales ratio by industry calculations that we have 13:40:50 

24 already described. I don't actually know why there 13:40:54 

25 are multiple versions. 13:40:56 


CONFIDENTIAL 


1 

Q 

2 

A 

3 


4 


5 


6 


7 


8 


9 

Q 

10 

A 

11 


12 


13 


14 


15 


16 


17 

Q 

18 

A 

19 


20 


21 

Q 

22 

A 

23 



Okay. Exhibit 1266. 

1266 is another printout of information from the 
Census of Manufacturers. I actually don't know 
whether this was used in conjunction with the graphs 
in 1265 or whether this is an additional printout of 
information that goes along with the concentration 
information we looked at earlier. It appears to be 
just a fraction of a few industries. 

What kind of information does this have on it? 

It gives value of shipments, the number of 
companies, something called ES20P, which I think is 
an estimate of the payroll, but I am not sure, value 
added, materials, capital expenditures, inventories, 
the specialization ratio and the coverage ratio for 
certain industries, and I don't see an indication as 
to for what year. 

Are the value figures expressed in dollars? 

Well, it's some multiple of dollars. It's probably 
millions of dollars — well, no, thousands of 
dollars. 

Exhibit 1267. 

1267 is another set of marketshare charts for 
various brands. I think at some point someone on my 
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24 staff may have decided that they never know which 13 

25 one I would ask for and so they would just do them 13 


1 

2 Q. 

3 A. 

4 Q. 

5 

6 

7 A. 


9 Q. 

10 A. 

11 Q. 

12 A. 

13 

14 

15 Q. 

16 

17 

18 

19 A. 

20 Q. 

21 A. 

22 

23 

24 

25 
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all. I am not sure. 13 

Okay. And the source of this was? 13 

Maxwell data. 13 

Maxwell. 13 

Exhibit 1268, I think we — that's kind of 13 
a glossary of terms that you use? 13 

We talked about this today. This is just some notes 13 
that were taken early on. 13 

1269 — 13 

We talked about yesterday. 13 

— is a timeline? 13 

I am not particularly relying on. This was just 13 

something that was prepared to help me get up to 13 

speed early on about the history. 13 

Look at 1957 through 1960. It says "Industry 13 

achieves a one-third reduction in tar levels through 13 

competition. The advertising wars and, quote, 'tar 13 
derby,end quote. 13 

Yes, I see that. 13 

Do you know what that means? 13 

I think — I know in general what it's a reference 13 

to. There was — this was a period of time in which 13 

there was a significant reduction in tar levels and 13 
the phrase "tar derby" generally refers to a 13 

situation in which the companies had been — in 13 
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1 


their ads had been sort of competing to say who had 

13:43:58 

2 


the lowest tar. 

13:44:00 

3 

Q. 

They were advertising that? 

13:44:02 

4 

A. 

They were advertising the purported tar levels. I 

13:44: 06 

5 


believe this was before the period of time in which 

13:44:08 

6 


there was a standardized method established by the 

13:44:12 

7 


FTC to determine the tar level. 

13:44:14 

8 

Q. 

In fact, they were competing so vigorously on tar 

13:44:18 

9 


that the FTC stepped in, didn't it? 

13:44:22 

10 

A. 

They were competing vigorously and in a way that the 

13:44:24 

11 


FTC felt was misleading, and so, yes, they stepped 

13:44:26 

12 


in to establish regulations that would govern that. 

13:44: 30 

13 

Q. 

And it — 

13:44:30 

14 

A. 

I am sorry. I was just going to say, initially what 

13:44:34 

15 


the FTC did was to prohibit any reference to tar and 

13:44:38 

16 


nicotine levels, and then a few years later they 

13:44 : 44 

17 


concluded that there was a way of measuring them in 

13:44:46 

18 


a consistent way and, in fact, switched to requiring 

13:44:48 

19 


that those levels, as measured by the standard test. 

13:44:50 

20 


be reported. 

13:44:52 

21 

Q. 

So the FTC — did the FTC, if you know, conclude 

13:44:58 

22 


that it was beneficial to have the companies 

13:44:58 

23 


advertise their tar and nicotine levels? 

13:45:02 

24 


MS. WALBURN: Objection, form. 

13:45:04 

25 


THE WITNESS: I think the FTC concluded 

13:45:06 
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1 


that it was beneficial to have the tar levels, as 

13:45:10 

2 


measured by a standard test, advertised, yes. 

13:45:14 

3 

BY 

MR. MONICA: 


4 

Q. 

And this says "The industry achieved a one-third 

13:45:18 

5 


reduction in tar levels through competition." 

13:45:22 

6 


That's correct, as you understand it? 

13:45:24 

7 

A. 

Yes, I think that's generally correct. 

13:45:26 

8 

Q. 

So that was the industry, through competition. 

13:45:30 

9 


developing a safer cigarette as far as tar and 

13:45:34 

10 


nico — tar levels? 

13:45:36 

11 


MS. WALBURN: Objection, assumes facts not 

13:45:38 

12 


in evidence. 

13:45:38 

13 


THE WITNESS: Well, we went through this 

13:45: 42 

14 


this morning. I don't accept the proposition that a 

13:45:44 

15 


reduction in tar level necessarily implies an 

13:45:48 

16 


improvement in safety, but I would agree they did 

13:45:50 

17 


compete over the tar levels and competition with 

13:45:54 

18 


respect to tar levels had the effect of generally 

13:45:56 

19 


reducing those tar levels by a significant amount. 

13:46:02 

20 

BY 

MR. MONICA: 


21 

Q. 

And I believe you said that you don't know if the 

13:46:04 

22 


reduction of tar level is a positive safety feature; 

13:46:08 

23 


is that correct? 

13:46:10 

24 


MS. WALBURN: Objection. 

13:46:10 

25 


THE WITNESS: I don't think that's what I 

13:46:12 


1 
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said. I think I said that I have looked at the 


13:46:14 
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2 evidence, and that the evidence is unclear, that 

3 particularly because of the compensation phenomenon, 

4 it has not been possible to establish that 

5 reductions in tar levels, in fact, lead to a 

6 reduction in disease. 


7 BY MR. MONICA: 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. But would you say. Professor, that if we take out 

the compensation level, that a reduction of tar is a 
positive health feature of a cigarette? 

MS. WALBURN: Objection. 

THE WITNESS: As I say, my understanding 
of the scientific evidence is that — first of all, 
it's very difficult to take out the compensation 
factor because what affects health is the amount of 
dangerous materials that the smoker inhales, and so 
I don't — you know, I don't know what it would mean 
to take out that factor. 

And as I say, my — you know, my 
understanding of the scientific evidence is that it 
has not been established that lower tar levels 
result in reduced causation of disease. 

BY MR. MONICA: 

Q. Just so we don't have a misunderstanding, let me 
phrase it this way. When somebody smokes a 
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13:46:32 
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1 cigarette, they are going to consume a certain 

2 amount of tar by smoking that cigarette, correct? 

3 A. I think that's correct, yes. 

4 Q. Now, is it better that while they are smoking that 
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5 cigarette, however they do so, that they consume 13:47:46 

6 less tar? Is that better for their health? 13:47:50 

7 MS. WALBURN: Objection, form. 13:47:52 


8 BY MR. MONICA: 

9 Q. If you know. 

10 A. As I understand it, people have tried to analyze 

11 this question and have concluded that other things 

12 change when a cigarette is designed to be a 

13 lower-tar cigarette. 

14 And the — for example, they use 

15 additional chemical additives to try to maintain the 

16 flavor while reducing the tar, and that it is 

17 unclear whether, on balance, when you do those 

18 changes to the chemistry of the cigarette, that, in 

19 fact, you produce a product that is safer. 

20 Q. And you certainly couldn't advertise that because 

21 you had a lower tar product that it was safer and 

22 better for the health? 

23 A. I don't believe you could advertise that the lower 

24 tar, in and of itself, made the product safer. 

25 Q. Nor could you advertise that lower nicotine, in and 
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1 of itself, makes the product safer, could you? 

2 A. I believe that's correct. 

3 Q. Exhibit 1270. 

4 A. 1270 is another marketshare graph, the only 

5 difference being that it's been labeled as to when 

6 it was that Reader's Digest and the American Cancer 
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7 

8 
9 

10 

11 

12 

13 Q. 

14 A. 

15 

16 

17 

18 Q. 

19 

20 

21 A. 

22 

23 

24 

25 


Society issued certain reports. 

And then there is an indication on 
here, "Tar derby begins." I actually don't know, as 
I sit here, what that means or who put that there or 
how they figured out that 1957 is the right date for 
that. 

Do you know when the tar derby ended? 

Well, I believe that approximately the late '50s or 
1960 the FTC took its initial action, which was to 
prohibit, for the time being, the advertising of tar 
levels. 

Did the tar derby begin again when the FTC permitted 
the advertisement of tar and nicotine content, or 
mandated it? 

My reading of the record is that when the FTC then 
mandated tar and nicotine ratings, that companies 
did, in various ways, compete with respect to those 
ratings. 

I don't think that that was generally 


13:49:22 
13:49:24 
13:49:28 
13:49:32 
13:49:36 
13:49:36 
13:49:38 
13:49:44 
13:49:48 
13:49:50 
13:49:50 
13:49:56 
13:50:00 
13:50:02 
13:50:06 
13:50:10 
13:50:14 
13:50:14 
13:50:18 


CONFIDENTIAL 


444 


1 


referred to as a continuation of 

the tar 

derby. 

but 

13:50:20 

2 


I am 

not positive. 




13:50:22 

3 

Q. 

But 

the companies did thereafter 

compete 

on tar 

and 

13:50:26 

4 


nicotine content? 




13:50:28 

5 

A. 

Yes, 

they did. 




13:50:28 

6 

Q. 

Next 

is 1271. I believe that's - 

— we have covered 

13:50:36 

7 


that 

That's the — 




13:50:38 

8 

A. 

The 

document list. 




13:50:40 

9 

Q. 

Yes . 
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10 

A 

11 


12 

Q 

13 

A 

14 


15 

Q 

16 


17 

A 

18 

Q 

19 


20 


21 


22 


23 


24 


25 



And 1272 is the one we think was only included in my 
materials by mistake. 

That's a mistake. 1273. 

1273 looks a lot like other things we have looked 
at. This is some more survey of manufacturers data. 
All right. I think we are past the ones now that I 
wanted to go over so we can — 

Okay. 

— put the exhibits to the side. We may want to 
refer to them but we are not going to go over them 
one by one anymore. 

If you would look at your report, which is 
Exhibit 1253, and at page 15 at the bottom you talk 
about products having an appeal to consumers' fears 
about the danger of cigarettes. 

And, again, on page 16, at the top, again 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 Q. 

23 

24 

25 


the publication of epidemiological evidence linking 
smoking with cancer, along with the experiments in 
which the painting of tar on the backs of mice 
produced tumors led to publications like Consumer 
Reports and the American Cancer Society that raised 
the link with cancer as a significant issue. 

And I think that that is the beginning of 
time when the companies perceived that consumers 
could be reacting to that and their demand for 
cigarettes could be affected by it. 

So was it your observation, then, that generally, in 
the early '50s, consumers became aware that there 
might be some adverse health consequences to 
smoking? 
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1 MS. WALBURN: Objection, form. 

2 THE WITNESS: I would say in the 

3 early '50s consumers began to be aware that there 

4 was evidence that there — that there was 

5 potentially a causal link between cigarettes and 

6 smoking. 

7 BY MR. MONICA: 


13:54:10 
13:54:10 
13:54:14 
13:54:16 
13:54:22 
13:54:26 


8 Q. And then is it your testimony and opinion that 

9 because of those — because of the consumer 

10 awareness, i.e., consumer fear, that created a 

11 marketing opportunity for the tobacco companies? 

12 A. Yeah. I think the — what the companies perceived, 

13 and it — you know, it developed over time, was that 

14 consumers were getting information initially from 
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15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Consumer Reports and the American Cancer Society, 
later from the Surgeon General, that was creating 
fears in their mind. 

It's clear from the documents that they 
recognized that because the — many smokers were 
addicted, that they weren't all going to stop 
smoking right away; but nonetheless, that if they 
could develop a product that was safer, that they 
would gain a competitive advantage thereby. 

And the reason was that consumers, because 
of these fears, would prefer to smoke a cigarette 
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3 Q. 

4 

5 A. 

6 Q. 

7 A. 

8 
9 

10 

11 

12 Q. 

13 

14 A. 

15 Q. 

16 A. 
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that was less harmful than a cigarette that they 
perceived to be more harmful. 

You used the word "addictive" — "addicted." Does 
that term have any economic meaning? 

No, I don't think that's a term of art in economics. 
What does it mean as you just used it? 

Well, I guess I am using it as Dr. Hurt uses it. He 
describes the medical, scientific definition of 
addiction and the attributes that scientists, 
doctors, use to determine if a behavior is 
addictive. 

Have you ever used that word "addiction" in any 
other way? 

Have I? 

Yes. 

I don't think so, no. 
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17 Q. Have you ever used that word before working on this 

18 case? 

19 A. Do you mean as a professional matter or — 

20 Q. In any way. 

21 A. — in casual conversation? 

22 Q. Any way. 

23 A. I am sure I have used it in casual conversation. 

24 Q. Have you ever used it professionally? 

25 A. I don't think so, no. 
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1 Q. And when you used it in a casual manner did you use 

2 it in the same way as this Dr. Hurt has used it? 

3 A. I think, by definition, when I used it in a casual 

4 manner I didn't give much thought to what it meant, 

5 so I don't think it necessarily meant the same thing 

6 that Dr. Hurt meant by it, no. 

7 Q. But I am asking you to give it some thought now. 

8 Did it mean the same thing when you used it 

9 casually? Did it — 

10 A. I don't know. As I sit here, I can't recall a 

11 single occurance where that actually happened. I am 

12 just telling you it's a common word in the English 

13 language. I am sure I have used it sometime in the 

14 last 38 years. 

15 Q. Have you ever been addicted to anything? 

16 A. Not that I know of, no. 

17 Q. You would know if you were addicted? 

18 MS. WALBURN: Objection. 

19 BY MR. MONICA: 
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20 Q. Wouldn't you? 


13:57:58 


21 A. Well, I was trying to be consistent to now use it 


13:58:00 


only as Dr. Hurt used it, and there is a series of 


13:58:04 


medical and scientific tests, and so I guess without 13:58:08 
being evaluated by a doctor, I am not sure whether I 13:58:10 


would know, or not. 


13:58:12 


CONFIDENTIAL 


1 Q. Is that the only way you would know? 


13:58:14 


2 A. I think that's how — if I am going to say that I am 13:58:18 

3 addicted according to the definition that Dr. Hurt 13:58:22 


uses, I would need an expert to carry out this set 


13:58:26 


of — or to evaluate this set of considerations that 13:58:28 


he discusses in his testimony. 


13:58:30 


7 Q. Have you ever thought that you were addicted to 


13:58:34 


anything just in the casual sense of the use of the 13:58:36 


word? 


13:58:36 


MS. WALBURN: Objection. 


13:58:38 


THE WITNESS: No, I don't think I have 


13:58:40 


been addicted to anything in the casual sense of the 13:58:44 


word. 


13:58:46 


14 BY MR. MONICA: 

15 Q. Okay. Let's turn to page 12 of your report. And I 13:59:36 

16 am going to ask you some questions about the section 13:59:38 


of your report entitled Evidence of a Collusive 


13:59: 42 


Agreement in Restraint of Trade. 


13:59:48 


19 A. Collusive. 


13:59:48 


20 Q. Collusive. 


13:59:50 


21 A. Collusive. 
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22 Q. 

23 

24 

25 


Okay. You say "While it is clear firms that 
sometimes cheated on the agreement, I conclude there 
was an explicit agreement among the defendants to 
suppress fundamental competition on the smoking and 
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14:00:16 
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6 A. 
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8 
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13 
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16 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 

23 

24 


CONFIDENTIAL 


450 

health issue. There is, for example, evidence that 
the firms agreed" — and then you have five points. 

Now, the — before we get into the five 
points, the explicit agreement, what do you mean by 
"explicit"? 

What I mean by that is that it was not a situation 
where the companies, independently, came to the 
conclusion that they would act in this way because 
it was in their collective interest and then they 
all just continued to act this way because the 
others were continuing to act this way, but rather, 
the evidence says that they — or the evidence shows 
that they discussed it among themselves, that they 
reached agreement, and that when it was perceived 
that parties to the agreement were violating the 
agreement, they acted to enforce it. 

Are you familiar with the economic concept of 
conscious parallel conduct? 

Yes, I am. 

What is that? 


I think that that's a phrase that economists use to 
describe the possibility, which I was saying I was 
ruling out by saying it was explicit, that is, that 
in a — particularly in a concentrated industry like 
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1 

Q. 

Like tobacco? 

14:02:10 

2 

A. 

— like tobacco, the notion of conscious 

14:02:14 

3 


parallelism — 

14:02:18 

4 

Q. 

Parallelism. 

14:02:20 

5 

A. 

— is that the companies in the industry, without 

14:02:24 

6 


communicating with each other, might nonetheless 

14:02:26 

7 


manage to all refrain from behavior that would be 

14:02:34 

8 


deleterious to the industry as a whole and, instead. 

14:02:38 

9 


act in a manner that was to the benefit of the 

14:02:44 

10 


industry, and do so in a parallel manner conscious 

14:02:50 

11 


that it was in their interest to continue to act 

14:02: 52 

12 


that way so long as the other members continued to 

14:02:54 

13 


act that way, but not on the basis of communication 

14:03:00 

14 


or agreement. 

14:03:00 

15 

Q. 

That they would have unilaterally each made up their 

14:03:06 

16 


mind in this instance that we are talking about to 

14:03:12 

17 


follow the conduct of others without agreeing to do 

14:03:16 

18 


so, correct? 

14:03:18 

19 

A. 

I would be careful about the use of the 

14:03:20 

20 


word "unilateral." Sometimes when economists talk 

14:03:26 

21 


about unilateral behavior, they are also ruling out 

14:03:32 

22 


conscious parallelism and saying that this is 

14:03:36 

23 


behavior that would be what is in the rational best 

14:03:40 

24 


interests of the individual competitor, irrespective 

14:03 : 44 

25 


of what everyone else does, which is different from 

14:03:48 
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1 


conscious parallelism where the point is that 

14:03:50 

2 


they — I mean, it is, in a sense, unilateral 

14:03:54 

3 


because they are not talking to each other, but it 

14:03:56 

4 


is not unilateral because it's the result of their 

14:04:00 

5 


conscious recognition that this behavior is in their 

14:04:02 

6 


interests only so long as the other competitors 

14:04:06 

7 


continued to behave in the same way. 

14:04:12 

8 

Q. 

Well, is that a conspiracy? 

14:04:14 

9 

A. 

No, that is not. 

14:04:16 

10 

Q. 

That's perfectly proper conduct, competitive 

14:04:20 

11 


conduct? I know in economics you don't say proper 

14:04:22 

12 


or improper, but it's competitive conduct? 

14:04:26 

13 

A. 

No, economists would not say it's competitive. An 

14:04:30 

14 


economist would say what's competitive is when the 

14:04:34 

15 


firm says, to heck with what everyone else does, I 

14:04:38 

16 


am going to pursue my interests, but it is not 

14:04:40 

17 


collusive. 

14:04:40 

18 

Q. 

But you can have the situation, can't you. 

14:04:46 

19 


Professor, where an individual competitor chooses to 

14:04:50 

20 


do what another competitor does because the first 

14:04: 52 

21 


competitor deems it in his best interest to do it? 

14:04:56 

22 

A. 

Yes, that's true. 

14 : 04 : 58 

23 

Q. 

And he makes up his own mind? 

14:04:58 

24 

A. 

That's a possibility, yes. 

14:05:00 

25 

Q. 

In fact, you could have a group of three or four 

14:05: 04 
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1 

2 

3 

4 

5 A. 

6 Q. 

7 A. 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 
21 
22 

23 

24 

25 A. 


competitors doing the same thing, each doing what 
each other is doing, but doing so because they 
independently made up their minds that was in their 
best interest to do that? 

Yes, I believe that does occur. 

Can you give me an example? 

Well, in the — for example, in the airbag case that 
we talked about earlier, in the early evolution of 
the industry the auto manufacturers all resisted the 
notion of airbags and then at a point in time a 
couple of them decided to — Chrysler, in 
particular, leading the way, decided to make it a 
competitive feature that they would exploit, and so 
decided to install airbags faster than were required 
by regulation. 

And other companies saw that it worked and 
did the same thing, and I have no reason to believe 
that that's the result of collusion. 

Now, going back to your report on page 12, this 
"explicit agreement," going back to that term — 
and I know you have just addressed that, but I want 
to make sure that I understand. 

As I understand, you are not using that 
term "explicit" to mean in writing? 

That's correct, I don't — I don't know one way or 
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the other whether any component of the agreement was 14:06:46 
ever in writing. 14:06:46 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



3 Q. But you are using that term, as I understand it, to 

4 mean an agreement — a meeting of the minds to do 

5 something as opposed to just merely parallel 

6 conduct? 

7 MS. WALBURN: Objection, asked and 

8 answered. 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE WITNESS: Yeah, I think the last time 
I answered this I — there were two components of 
what made it explicit. One was that they 
communicated it — they communicated with each other 
in reaching it; and the second was that they acted 
to enforce it on at least some occasions when they 
observed it being violated. 

BY MR. MONICA: 

Q. And if either one of those two elements are not 

present, then you wouldn't have the explicit — how 
did you put it — agreement? You would not have an 
explicit agreement, would you? 

A. No, I wouldn't say that. I mean, I think if — it's 
a matter of weighing the evidence. If there were a 
lot of evidence that they had communicated that, in 
fact, that would support the conclusion that it was 
an explicit agreement even if it never turned out 
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1 that there was occasion to enforce it. 14:0 

2 And I think the enforcement, by its 14:0 

3 definition, involves communication, so I don't think 14:0 

4 you could have enforcement without having had 14:0 

5 communication. 14:0 


6:48 
6:54 
6:56 
6:58 
7 : 00 
7 : 00 
7:00 
7 : 04 
7:06 
7 : 08 
7 :12 
7:16 
7:20 

7:24 
7:28 
7:32 
7 : 34 
7:38 
7 : 42 
7:48 
7:50 
7 : 52 


7:56 
7:58 
8:00 
8:02 
8 : 04 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



7 


8 A. 

9 Q. 

10 A. 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 Q. 

25 


Did you see any evidence of monitoring of the 
compliance with any alleged agreement in this case? 
Yes. 

What? 

Well, I think, for example, the discussions within 
Philip Morris about what other companies were doing 
with respect to biological research and the explicit 
observation that that was in violation of the tacit 
agreement suggests that they were — they were 
monitoring what the other companies were doing and 
they were doing that, at least partly, because they 
were concerned about whether the agreement was 
going, in fact, to be breached. 

I also think the response of B.A.T. to the 
advertisement in Holland that used anti-smoking 
materials in the advertisement was clearly the 
result of their monitoring what other companies were 
doing and they acted on it. 

Any other instances of monitoring that you have 
observed? 
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1 A. Those are the ones that come to mind. 

2 Q. Now, have you observed any instances of punishment 

3 for violation of any alleged agreement? 

4 A. Well, I guess it depends on what you mean by 

5 punishment. I have seen communication of the 

6 perception that the agreement was being violated, 

7 which then led to the alleged violator either 
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10 

11 

12 

13 Q. 

14 A. 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 Q. 

25 


ceasing the violating behavior or promising never to 14:1 
do it again, which suggests that they thought that 14:1 

there was a punishment if they didn't comply. 14:1 

It turned out it wasn't necessary, I 14:1 

guess, to punish in those cases. 14:1 

What instance is that? 14:1 

Well, in the case of the biological research, when 14:1 

the existence of the mouse house was brought to the 14:1 

attention of the highest executives at 14:1 

Philip Morris, they communicated with the highest 14:1 

executives at Reynolds. 14:1 

And we don't know precisely what was said, 14:1 
but it's related that the Reynolds executive 14:1 

initially disclaimed that it was going on. Then, 14:1 

when presented with proof that it was going on, 14:1 

terminated the activity. 14:1 

But we don't know, do we, sir, if that was a direct 14:1 

result of any kind of communication from P.M., do 14:1 
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1 we? 

2 MS. WALBURN: Objection. 

3 THE WITNESS: I think we do know. I think 

4 that's what the documents say occur. 

5 BY MR. MONICA: 


14 :1 
14 :1 
14 :1 
14 :1 


6 Q. Does the documents say that the mouse house was shut 

7 down because of Philip Morris? 

8 A. I believe they do, yes. 

9 Q. It specifically says that? 

10 A. I believe so, yes. 
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11 

Q. 

Do you have that document? 



14:11:36 

12 

A. 

Yes, I do. 



14:11:38 

13 

Q. 

Will you show it to me, please. 



14:11:40 

14 

A. 

Okay. I found the document. 



14:12:58 

15 

Q. 

Could you give me the Bates Number 

of it. 


14:13:00 

16 

A. 

Yes. It's 110315968 through 971. 



14:13:14 

17 

Q. 

And does it have a title? 



14:13:16 

18 

A. 

Yes. The title is Meeting with Dr. 

Helmet 

Wakeham, 

14:13:22 

19 


Vice President and Director of Research, 


14:13:24 

20 


Philip Morris, Inc., 10 — 



14:13:28 

21 

Q. 

Is that — 



14:13:28 

22 

A. 

Sorry, 10 September — I believe it 

says 1970. 

14:13:32 

23 

Q. 

The author? 



14:13:32 

24 

A. 

I believe the author is a man named 

Felton 

of B.A.T. 

14:13:42 

25 


although the document does not actually indicate 

14:13:48 
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1 

2 Q. 

3 

4 

5 A. 

6 

7 

8 
9 

10 

11 

12 


that, as far as I can tell. 

Okay. Just read to me, if you will, the portion of 
the document to which you referred. Just read it 
into the record. 

The document says "One result of the greater 
influence which Wakeham has with Mr. J. Cullman has 
been the agreement, albeit reluctant, to permit 
Philip Morris to do 'in-house' biological work. 

When this was first mooted, Wakeham was told that 
there was a tacit agreement between the heads of the 
US companies that this would not be done. 

"Wakeham had countered by saying he knew 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that Reynolds, Lorillard, and American were all 
undertaking some, and that Liggett and Meyers had 
never been party to the agreement. 

"Cullman had been incredulous and had 
phoned Galloway, the president of R.J. Reynolds, who 
had denied Reynolds was doing any bioassay. When 
Cullman had told Wakeham this, Wakeham's response 
had been to quote the Reynolds' work on the Senkus 
smoking machine and to claim he had floor plans 
showing outlying area allocations. This, too, had 
been relayed to Galloway by Cullman, incredible 
though it may seem. 

"And Galloway had visited the Reynolds 
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11 A. 
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research department to find it was substantially 
true. There had been a sudden reorganization at 
Reynolds resulting in the closure of the biological 
section, the severance of product development (which 
remained with the tobacco division) from the 
research department (which became a corporate 
activity) and ultimately the resignation of 
Dr. Eldon Neilson, who had been in charge of 
biology." 

Have you completed? 

Yes. 

This document, as you read it, says there had been a 
sudden reorganization at Reynolds resulting in the 
closure of the biological section, et cetera. 

Where does it say that the mouse house, as 
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16 you put it, was closed because of Philip Morris's 

17 complaint? 

18 MS. WALBURN: Objection. 

19 BY MR. MONICA: 

20 Q. Where does it say that, sir? 

21 A. I think when you read the entire selection in the 

22 context of an exchange of phone conversations, 

23 initial denial by Galloway, and then Galloway 

24 visiting after the phone conversation, the only 

25 plausible interpretation of this description of 
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1 events is that that sudden reorganization was the 

2 result of the phone conversations between Galloway 

3 and Cullman. 

4 Q. That's your interpretation? 

5 MS. WALBURN: Objection. 

6 BY MR. MONICA: 


7 Q. 

8 A. 


9 

10 Q. 

11 A. 

12 Q. 

13 

14 

15 

16 
17 


Right? 

That is, I believe, the only interpretation that 
could plausibly be given to this description. 

And that is your interpretation? 

It is my interpretation, that's correct. 

And you think that's the only plausible 
interpretation? 

MS. WALBURN: Objection, asked and 

answered. 

THE WITNESS: I believe it is the only 
plausible interpretation of that description of 


14:17:12 
14:17:16 
14:17:18 
14:17:20 
14:17:24 

14:17:24 
14:17:26 
14:17:30 
14:17:32 
14:17:34 
14:17:38 
14:17:38 
14:17:42 
14:17:42 
14:17:44 
14:17:46 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



18 events. It doesn't make any sense that Wakeham is 

19 going to relay to Felton this sudden reorganization 

20 in the context of all of these other events without 

21 the belief that those events were connected. 

22 BY MR. MONICA: 

23 Q. Let me ask you this, sir: Are you willing to stand 

24 up before a jury and raise your hand, be sworn, and 

25 testify under oath that that mouse house was closed 


14:17:48 
14:17:52 
14:17:56 
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14:18:04 

14:18:10 

14:18:14 
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1 because of Philip Morris's complaint, based upon 

2 this document? 

3 MS. WALBURN: Objection. 

4 THE WITNESS: Yes. 

5 BY MR. MONICA: 


6 Q. 

7 A. 

8 Q. 

9 A. 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


You would need no more evidence than this? 

I didn't say that. I — 

Well, that's what I asked you. 

No, I am sorry, I didn't — I didn't mean it that 
way. I read this document in the context of what it 
says. I have in my possession a series of Wakeham 
memoranda that describe precisely the sequence of 
events that Felton is describing, which makes it 
clear that Felton can't be making this up because it 
contains facts about Philip Morris which 
Philip Morris's documents confirm to be true that 
Felton couldn't have known unless he was told that 
by Wakeham. 

And then I have Renolds' documents that 
substantially confirm the sequence of events on the 
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21 

22 

23 

24 

25 


Reynolds side. 

And when I take those documents together, 
you know, at the level of certainty that you could 
ever have as an economist to something you testify 
to, I am — I am certain that that's the explanation 


14:19:12 

14:19:14 

14:19:18 

14:19:20 

14:19:24 
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1 


for that sequence of events. 

14:19:26 

2 

Q. 

Give me the document numbers, sir, of all the 

14:19:28 

3 


documents you would rely upon in so testifying. 

14:19:32 

4 

A. 

Yes. It begins with a document which is a 

14:19:46 

5 


memorandum from Dr. Wakeham to Mr. C.H. Goldsmith. 

14:19:50 

6 


I am told the proper way to read these Bates numbers 

14:19:54 

7 


is that the first number is a 1, although it's 

14:19:56 

8 


actually a zero with a 1 through it, then 000126979 

14:20:02 

9 


through 6984; that's the first document. 

14:20:10 

10 


The second document has Bates Number 

14:20:12 

11 


1000220888 through 891. 

14:20:26 

12 


The next document is 503950745. 

14:20:36 

13 

Q. 

Does it have an author and a date? 

14:20:38 

14 

A. 

I am sorry. It has a title. Introductory Remarks by 

14:20:50 

15 


Dr. Senkus, and the document does not bear a date. 

14:20:58 

16 


but I was told by plaintiffs' counsel that they have 

14:21:00 

17 


information from Reynolds that the date is 

14:21:04 

18 


March 19th, 1970. 

14:21:06 

19 

Q. 

And you are relying upon that information? 

14:21:08 

20 

A. 

I am relying on that information, yes. 

14:21:18 

21 


And then the last document is 503950848 

14:21:26 

22 


through 0850. This document does not have anything 

14:21:42 
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that I would describe as a title. The first line of 14:21:44 


it says 10:30 to 11:00, S.A. Ridlon, and 


14:21:54 


C.W. Nystrom. 


14:21:56 


CONFIDENTIAL 


1 Q. Read to me, sir, if you will, any part of those 


14:22:00 


documents that say — or says that Reynolds stated 


14:22:08 


that it closed its alleged mouse house because of 


14:22:12 


what Philip Morris said to it. 


14:22:16 


MS. WALBURN: John, we can keep going but 14:22:18 


I just want to let you know that shortly we are 


14:22:20 


going to need a break. I think we are more than 


14:22:22 


halfway through the afternoon, so whenever you come 14:22:26 


to a natural breaking point. 


14:22:26 


10 BY MR. MONICA: 


11 Q. Sure. 


14:22:2! 


12 A. There is no place in any of these documents where 


14:22:30 


Reynolds states or anyone says that Reynolds states 14:22:34 


that that is the reason why the mouse house was 


14:22:36 


closed. 


14:22:36 


16 Q. But you are inferring that's why? 


14:22:38 


17 A. I am drawing that conclusion from this sequence of 14:22:40 


events as it's described in these memos. 


14:22:44 


19 Q. So we don't have any explicit statement from P.M. 


14:22:52 


saying Reynolds closed the mouse house because we 


14:22:54 


told them to, do we? 


14:22:56 


MS. WALBURN: Objection. 


14:23:00 


THE WITNESS: There is not a Philip Morris 14:23:02 
document in which Philip Morris states that that is 14:23:08 


why Reynolds closed the mouse house. 


14:23:14 
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1 

BY 

MR. MONICA: 


2 

Q. 

And likewise, we don't have any Reynolds documents 

14:23:16 

3 


saying we closed our mouse house because of what 

14:23:20 

4 


Philip — Philip Morris said to us, correct? 

14:23:22 

5 

A. 

That is correct. 

14:23:24 

6 


MR. MONICA: Let's take a break, then. 

14:23:26 

7 


VIDEOGRAPHER: We are going off the record 


8 


on Tape 6. The time is 2:15 p.m. 


9 


(A recess was taken.) 

14:32:26 

10 


VIDEOGRAPHER: We are back on the record 

14:32:40 

11 


on Tape 6. The time is 2:24 p.m. 

14:32:46 

12 

BY 

MR. MONICA: 


13 

Q. 

Professor Jaffe, we are coming down to the wire here 

14:32:52 

14 


on my examination after a break. 

14:32:58 

15 


I noticed in reviewing your work that you 

14:33:06 

16 


first reviewed the plausibility of a conspiracy, and 

14:33:12 

17 


then you subsequently reviewed documents to 

14:33:20 

18 


determine whether, in fact, the conspiracy existed. 

14:33:24 

19 


Is my observation correct? 

14:33:28 

20 

A. 

Well, I think that's the way the report presents the 

14:33:32 

21 


discussion. I don't think it's necessarily accurate 

14:33:34 

22 


that that is a chronological description of how my 

14:33:36 

23 


thinking evolved. 

14:33:38 

24 

Q. 

Tell me how your thinking did evolve. 

14:33: 42 

25 


chronologically. 

14:33: 42 
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1 A. 

2 

3 

4 

5 

6 

7 

8 Q. 

9 

10 A. 

11 
12 

13 

14 

15 Q. 

16 A. 

17 

18 

19 

20 
21 

22 Q. 

23 

24 

25 A. 


Chronologically they both happened at the same 
time. I mean, from the beginning I was trying to 
think about the structure of the industry and what 
that implied about the plausibility of the 
conspiracy at the same time that I was reviewing 
documents, seeing what the evidence was about 
whether there was or was not a conspiracy. 

Could you testify that a conspiracy exists if you 
would have concluded that it was not plausible? 

I think that if I concluded, based on economic 
analysis, that it wasn't plausible, it would — it 
would take an overwhelming amount of evidence that 
it did, in fact, occur for me to conclude that it 
occurred, even though it wasn't plausible. 

But you could do it? 

I mean, I can imagine, hypothetically, yes, if I saw 
signed documents in which they all agreed to engage 
in certain anti-competitive behavior, I would say, 
well, I, the economist, said it was implausible, but 
there is a document they did it, I would have to 
conclude that it occurred. 

And by the same token, could you determine that a 
conspiracy did not exist, but also conclude that it 
was plausible? 

This is hypothetically, if I hadn't seen the 


14:33:46 
14:33:48 
14:33:48 
14:33:52 
14:33:52 
14:33:56 
14:33:58 
14:34:06 
14:34:08 
14:34:16 
14:34:20 
14:34:24 
14:34:26 
14:34:28 
14:34:30 
14:34:34 
14:34:38 
14:34:40 
14:34:44 
14:34:46 
14:34:52 
14:34:54 
14:35:00 
14:35:00 
14:35:08 
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1 evidence I had seen, the answer is yes. 


4 66 


14:35:10 
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2 

Q. 

But you are saying in this case you have 

concluded 

14:35:14 

3 


that it was both plausible — I am going 

to stop 

14:35:20 

4 


there. 


14:35:20 

5 


You did conclude a conspiracy 

is 

14:35:22 

6 


plausible? 


14:35:22 

7 

A. 

Yes. 


14:35:24 

8 

Q. 

Now, on the existence of the conspiracy. 

are you 

14:35:30 

9 


testifying that the conspiracy — that you are 

14:35:34 

10 


willing to testify that you are 100 percent sure the 

14:35:40 

11 


conspiracy exists, or are you testifying 

that you 

14:35 : 44 

12 


believe it is likely that it exists? 


14:35:46 

13 


MS. WALBURN: Objection, asked 

and 

14:35:48 

14 


answered. 


14:35:48 

15 


THE WITNESS: I don't think I 

am 

14:35:50 

16 


testifying that it is 100 percent sure. 

I am 

14:35:54 

17 


testifying that it is likely. 


14:36:00 

18 

BY 

MR. MONICA: 



19 

Q. 

Now, when we get into likely, does that : 

mean more 

14:36: 04 

20 


likely than not? 


14:36:04 

21 

A. 

As I used it in the context of my report 

, it's 

14:36:10 

22 


substantially more likely than not. 


14:36:12 

23 

Q. 

Is it beyond a reasonable doubt? 


14:36:18 

24 


MS. WALBURN: Objection. 


14:36:18 

25 


THE WITNESS: I don't have an 


14:36:20 


CONFIDENTIAL 


467 


1 understanding of what that means. 

2 BY MR. MONICA: 

3 Q. Is it the — is it by a preponderance of the 


14:36:22 


14:36:24 
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4 


evidence? 

14:36:26 

5 


MS. WALBURN: Objection. 

14:36:28 

6 


THE WITNESS: To me preponderance of the 

14:36:28 

7 


evidence would mean the same as more likely than 

14:36: 32 

8 


not, so I would say that this is considerably beyond 

14:36:34 

9 


that. 

14:36:36 

10 

BY 

MR. MONICA: 


11 

Q. 

Is it — can you quantify it — I said are you a 

14:36 : 44 

12 


hundred percent sure? You said no, I can't say 

14:36:48 

13 


that. Can you quantify it, how percent sure are 

14:36:52 

14 


you? 

14:36:52 

15 


MS. WALBURN: Objection. 

14:36: 52 

16 


THE WITNESS: I can't quantify it more 

14:36:54 

17 


than saying it's substantially more than just more 

14:36:58 

18 


likely than not. 

14:37: 00 

19 

BY 

MR. MONICA: 


20 

Q. 

And more likely than not would be 51 percent? 

14:37:02 

21 

A. 

51 percent would be more likely than not. 

14:37:06 

22 

Q. 

All right. Now, you have observed certain conduct 

14:37:14 

23 


that you believe is cheating on the conspiracy. 

14:37:20 

24 


correct? 

14:37:20 

25 

A. 

That is correct. 

14:37:20 


CONFIDENTIAL 


468 


1 Q. As I understand, this conduct is inconsistent with a 

2 conspiracy? 

3 MS. WALBURN: Objection. 

4 BY MR. MONICA: 

5 Q. That's why it's cheating? 

6 A. No, I think we went through this earlier. When I 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


talk about cheating, what I mean is that people are 
pushing at the edges. I think when you use the word 
"inconsistent," to me that connotes some kind of 
fundamental or very significant break with the basic 
goals and objectives of the conspiracy and I don't 
think I have seen evidence of that. 

Q. Now, this cheating, let's see if we can just get a 
list of the cheating, all right? I will give you 
what I think it is and you can say yes or no or 
whatever you want to say. 

Cheating includes — cheating on the 
conspiracy includes, one, Reynolds' developments and 
test marketing of Premier. 

MS. WALBURN: Objection, form and asked 
and answered. 

BY MR. MONICA: 

Q. Is that correct? 

A. I think that could be interpreted as cheating on the 
agreement, yes. 


14:37:38 
14:37:40 
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14:38:32 
14:38:32 
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1 

Q. 

In fact, you 

do interpret it that way? 


14:38:36 

2 

A. 

That's right, 

yes. 


14:38:36 

3 

Q. 

Cheating also 

includes Reynolds' development 

and 

14:38:40 

4 


test marketing of Eclipse, right? 


14:38:46 

5 


MS . 

WALBURN: Same objection. 


14:38:46 

6 


THE 

WITNESS: I don't think I know 

enough 

14:38:48 

7 


about Eclipse 

to say that. 


14:38:50 


8 BY MR. MONICA: 
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9 Q. 
10 
11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 Q. 

23 

24 

25 A. 


Cheating also includes the early 1960s B.A.T. 
research on reduced combustion and pyrolysis 
products? 

I am not sure whether that really would be 
cheating. I don't think they used animals 
in-house. It's not clear to me exactly what the 
dimensions of that research was or what the precise 
dimensions — I am sorry, strike that. 

They didn't use animals in-house. I can't 
really tell from the documents how far they took it, 
and they certainly didn't market it, so I am not 
sure whether that, you know, would go to the level 
of cheating, or not. 

But do you consider that — any part of that to be 
pursuant to or in furtherance of the alleged 
conspiracy? 

I do not. 
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1 Q. Next is cheating, the Liggett Palladium research. 

2 Is that part of the cheating? 

3 A. I think that that could be interpreted as cheating, 

4 yes. 

5 Q. And the way it was marketed or not marketed? 

6 MS. WALBURN: Objection. 

7 THE WITNESS: No, it was not marketed so 

8 that's not cheating. 
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14:40:12 

14:40:12 

14:40:14 
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9 BY MR. MONICA: 

10 Q. The next item of cheating would be the Philip Morris 14:40:20 

11 table research, do you consider that cheating? 14:40:24 
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12 A. 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 Q. 

24 

25 A. 


That's another area where I don't really know enough 
about it to say. 

I think there is clearly some evidence 
that they have been, under that code name, 
developing a safer product, but I don't really know 
what its parameters are or how far they have taken 
it so I don't know whether I would — I mean, it's 
certainly not the kind of behavior that conspiracy 
was trying to encourage. 

Whether I would say that's really cheating 
or not, I am not really sure. 

But you are not prepared to say it was done pursuant 
to the conspiracy? 

I think I said that in my previous answer, I am not. 
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1 Q. 

2 

3 A. 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


The next item of cheating, Philip Morris's 
introduction of Next and Merit, those two brands. 

I don't think I would call that cheating, because as 
I understand it, they didn't have to do any sort of 
biological research or sort of development that 
related to smoking and health to do that. 

What they had to develop was the 
technology to remove the nicotine from the tobacco, 
and there is a Reynolds document that suggests that 
their motivation for developing that technology 
might have been that they wanted to recover the 
nicotine to use to put into other products, so I 
don't think that would be cheating. 
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14 

Q. 

That would be a perfectly proper reason, wouldn't 

15 


it? 


16 


MS. WALBURN: Objection. 


17 

BY 

MR. MONICA: 


18 

Q. 

Competitive reason? 


19 

A. 

I am sorry. 


20 

Q. 

The reason you just stated would be a perfectly 

21 


proper competitive reason not connected with 

the 

22 


conspiracy? 


23 


MS. WALBURN: Objection. 


24 


THE WITNESS: Well, I think in the 

context 

25 


of the conspiracy in which they were stating 

in 
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public that they didn't manipulate the nicotine, I 
am not sure I would say that investing in technology 
so that you could extract nicotine and add it to 
cigarettes would be perfectly competitive, no. 


BY MR. MONICA: 

Q. But it's not pursuant to the conspiracy? 

A. I think it could be an aspect of the conspiracy, 
yes. 

Q. Well, do you believe it is? 

A. I don't have enough evidence to know. 

Q. Do you know of anything that Lorillard did that you 
believe was cheating on the conspiracy? 

A. As we discussed yesterday, there are references in 
the document to Lorillard projects that may have 
taken the form of trying to develop safer products, 
but in the documents that I have seen so far, those 
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17 


references are not specific enough for me to 

14:43:06 

18 


evaluate what that involved or whether that would 

14:43:08 

19 


have been cheating. 

14:43:08 

20 

Q. 

So your answer is no? 

14:43:10 

21 

A. 

I forget — if your question was something like, is 

14:43:16 

22 


there any evidence, what I answered was I saw some 

14:43:18 

23 


evidence but not enough to conclude that it was 

14:43:20 

24 


cheating. 

14:43:20 

25 

Q. 

Any evidence you have seen that American Tobacco 

14:43:26 
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1 Company cheated on the conspiracy, the alleged 

2 conspiracy? 

3 MS. WALBURN: I am going to object based 

4 on the state of the discovery against American. 

5 THE WITNESS: I don't recall seeing any 

6 such evidence, no. 

7 BY MR. MONICA: 


14:43:28 
14:43:30 
14:43:32 
14:43:38 
14:43:40 
14:43:42 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


Q. Any evidence of any cheating by any company that I 
haven't mentioned that you are aware of? 

A. Not that I can recall, no. 

MR. MONICA: I am going to at this time 
let Larry ask his questions. If there is any time 
left, I reserve the right to continue my 
examination. 

EXAMINATION 

BY MR. PURDY: 

Q. Professor Jaffe, my name is Larry Purdy. I 

represent the Council for Tobacco Research, and I am 
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19 just going to have a couple of questions for you. 14:44:42 

20 First, what's your understanding of what 14:44:44 

21 CTR does? 14:44:46 

22 A. My understanding of what CTR does is that it funds 14:44:56 

23 certain research projects and publish — puts out 14:45:04 

24 certain publications regarding those — those 14:45:06 

25 research projects and puts out publications 14:45:12 
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1 


generally about the scientific and medical research 

14:45:22 

2 


on smoking and health. 

14:45:26 

3 

Q. 

Have you ever read any research projects sponsored 

14:45:30 

4 


by CTR? 

14:45: 30 

5 

A. 

You mean like the technical research reports? 

14:45:34 

6 

Q. 

Yes, sir. Have you ever read any — any 

14:45:36 

7 


CTR-sponsored research reports? 

14:45:40 

8 

A. 

No, I have not. 

14:45:40 

9 

Q. 

Have you ever spoken to any CTR grantee, in other 

14:45:46 

10 


words, someone who has received money from CTR to 

14:45:48 

11 


conduct independent research into smoking and health 

14:45: 52 

12 


or disease mechanism issues? 

14:45:52 

13 

A. 

No, I don't believe I have. 

14:45: 54 

14 

Q. 

As you sit here today, can you tell us anything 

14:45:56 

15 


about the areas that CTR has sponsored research 

14 : 45 : 58 

16 


into? 

14:46:00 

17 

A. 

Yes, I have reviewed a number of documents from the 

14:46:12 

18 


discovery that describe studies that have been done 

14:46:16 

19 


and describe those areas and provide evaluations of 

14:46:22 

20 


the usefulness and applicability of that research. 

14:46:28 

21 

Q. 

What documents are you referring to? 

14:46:34 
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22 

A. 

Just for clarification, do you want me 

to confine 

14:46:54 

23 


myself to CTR under that name or would 

you include 

14:46:58 

24 


references to TIRC? 


14:47:00 

25 

Q. 

Either way. 


14:47:00 


1 A. 

2 

3 

4 

5 

6 
7 


9 Q. 
10 

11 A. 

12 

13 Q. 

14 

15 A. 

16 

17 Q. 

18 

19 

20 A. 

21 Q. 

22 A. 

23 Q. 
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Either way. Okay. Well, starting, the first 
example would be 2022200161, which is a memo from 
Hugh Wakeham to J. Cullman dated December 1980 
entitled, "'Best' Program for CTR," which is 
basically a discussion by Wakeham, for Cullman's 
benefit, about certain areas of research that CTR 
could undertake and the benefits of those different 

areas. 

Do you know who prepared that memo? Do you know 
where that came from? 

I believe it was prepared by Dr. Wakeham at 
Philip Morris. 

Is it your understanding that's a CTR document or a 
Philip Morris document? 

It's my understanding that that document was 
produced by Philip Morris. 

Do you know what the outcome of any of the 
discussion of Dr. Wakeham may have been with regard 
to how CTR functioned? 

You mean with respect to this document? 

Yes . 

No, I do not. 

Any other basis for — well, strike that. 
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24 I think my question was, what other 14:48:24 

25 information do you have as to the areas into which 14:48:26 


1 

2 A. 

3 

4 Q. 

5 A. 


7 


9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 

18 

19 

20 Q. 

21 

22 A. 

23 Q. 

24 A. 

25 
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CTR has provided monies to sponsor research? 

Yes, I understand. I am going to look for other 
examples. 

Okay. I am sorry. 

The next example would be 2023192379, which is 
another Philip Morris document, in this case, from 
Dr. Osdene to Dr. Seligman, some comments about the 
CTR program. 

It's dated November 1977 and it discusses 
specifically "the trend that CTR work is taking," 
and also mentions some specific scientists and the 
kinds of work they were doing. 

Do you know — do you know, as a matter of fact, 
what trends CTR's research actually took following 
that memo? 

I think I have a general understanding about the 
direction of the research. I don't know, for 
example, how the specific narrow areas described in 
this memo may or may not have changed. 

What's the basis of your general understanding of 
the nature of the research? 

The set of all these documents. 

Are any of them CTR documents? 

In the sense that they were produced through 
discovery by CTR? 
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1 

Q. 

Yes . 

14:50:18 

2 

A. 

Yes, I have reviewed documents produced by CTR. I 

14:50:56 

3 


don't recall as I sit here — I don't tend to focus 

14:50:58 

4 


on, when I am reading a document, who produced it. 

14:51: 00 

5 


so as I sit here, I don't — I can't necessarily 

14:51:02 

6 


sort them, but I clearly have reviewed documents 

14:51:06 

7 


produced by CTR. 

14 : 51:06 

8 

Q. 

And do you have CTR documents in the notebook in 

14:51:10 

9 


front of you? 

14:51:10 

10 

A. 

I can answer that question. 

14:51:12 

11 


MS. WALBURN: CTR as defined by produced 

14:51:22 

12 


by CTR in this litigation? 

14:51:24 

13 


MR. PURDY: Yes. 

14:51:28 

14 


THE WITNESS: Well, as we discussed, I 

14:51:32 

15 


have the so-called Frank statement, which I think of 

14 : 51:36 

16 


as a TIRC document but it's not a production 

14:51:40 

17 


document. 

14:51:40 

18 


And I don't have in the notebook any 

14:51:48 

19 


documents which are — which were produced in the 

14:51:48 

20 


litigation by CTR. 

14:51:52 

21 

BY 

MR. PURDY: 


22 

Q. 

Have you ever spoken to any grantee who received CTR 

14 : 51:58 

23 


funding to conduct research into smoking and health 

14:52: 00 

24 


or disease mechanism issues? 

14:52:02 

25 


MS. WALBURN: Objection, asked and 

14:52:04 
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1 answered. 

2 BY MR. PURDY: 

3 Q. I am sorry, I apologize. 

4 A. I have not. 

5 Q. Do you have any evidence that CTR suppressed any 

6 information in the areas of smoking and health 

7 research or research into the mechanism of disease? 

8 A. Yes, I do. 

9 Q. What is that evidence? 

10 First let me ask you, before you go 

11 looking, from — based on any CTR document that you 

12 have reviewed, do you have any such evidence? 

13 A. As I sit here, I cannot think of evidence that I 

14 have that's based on a document produced by CTR in 

15 the litigation that supports that conclusion. 

16 Q. All right. So what you were going to do, and I — 

17 we have got very little time, and I will permit you 

18 to do this if we need to, but what you are going to 

19 do is you are going to turn to company documents 

20 that discuss CTR in various ways; is that correct? 

21 Is that what you intended to do here? 

22 A. Yes, I think that's correct. 

23 Q. Okay. Why don't you go ahead, find one that you 

24 think supports the allegation that CTR has 
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14:53:16 


2 A. There are two documents which I read in conjunction 14:53:54 
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3 

4 

5 

6 

7 

8 
9 

10 

11 Q. 

12 

13 

14 

15 A. 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


with each other. One is Bates 1000766270 through 
272, and the other is 01347175 through 177. The 
first document is a Philip Morris document, a memo 
to the file by Dr. Osdene. 

And then the second document is a letter 
on Philip Morris stationery addressed to Dr. Alex 
Spears at Lorillard and signed by Dr. Seligman at 
Philip Morris. 

Let's take the first, the Osdene memo. What in 
there supports your opinion that CTR suppressed 
research in the areas of smoking and health or 
disease mechanism? 

Well, as I say, I read these two documents together 
and I will explain why. The second document is a 
letter from Seligman to Spears in which he is 
conveying recommendations for industry research 
which includes a list of subjects to be avoided, one 
of which is the attempt to relate human disease to 
smoking. 

This document, the letter from Seligman to 
Spears, does not mention CTR. It uses the phrase 
"industry research." 

But the first document that I indicated. 


14:54:06 
14:54:16 
14:54:24 
14:54:24 
14:54:28 
14:54:34 
14:54:38 
14:54:38 
14:54:42 
14:54:48 
14:54:50 
14:54:52 
14:54:56 
14:55:00 
14:55:04 
14:55:06 
14:55:12 
14:55:14 
14:55:16 
14:55:22 
14:55:26 
14:55:26 
14:55:28 


1 

2 

3 

4 


CONFIDENTIAL 

480 

the memo to file by Dr. Osdene, who I believe is a 
colleague of Dr. Seligman, is titled Recommendations 
for Long-Term Plans for CTR, and it contains 
precisely the same list that is in the letter that 
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5 

6 

7 

8 
9 

10 

11 

12 Q. 

13 

14 

15 

16 A. 

17 

18 

19 Q. 

20 
21 
22 

23 

24 

25 


was then later written to Dr. Spears by 
Dr. Seligman. 

So when I take the two together, that's 
how I conclude that this is Dr. Seligman of 
Philip Morris and Dr. Spears discussing research 
that CTR should not do, which by their Frank 
statement, they clearly said they were going to do. 
Professor Jaffe, what did you do to follow up to 
determine whether or not the recommendations that 
you have just made reference to were, in fact, 
carried out? 

I have reviewed all of the documentary evidence that 
I can find, that's been provided to me, about the 
research that was and was not done. 

But, in fact, as you have just told us, you have 
never taken the time to read a single research 
project that is issued from CTR; isn't that 
correct? 

MS. WALBURN: Objection. 

THE WITNESS: I have not read any of the 
research reports, no. 
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1 BY MR. PURDY: 

2 Q. Have you asked counsel to provide you with examples 

3 of the research that might support a conclusion that 

4 CTR, in fact, was providing money to conduct 

5 independent research, independent research into 

6 smoking and health and mechanism of disease issues? 

7 A. I believe that CTR was conducting research on 
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smoking and health. I am not saying that they did 14:57:00 

not. 14:57:00 


10 

Q. 

Well, apart from reading the two documents that you 

14:57:04 

11 


have just cited to us, do you have any other 

14:57:06 

12 


evidence, based on a review of the actual research 

14:57:10 

13 


that CTR sponsored, that would suggest that the 

14:57:14 

14 


recommendations or the suggestions that you have 

14:57:14 

15 


just referred to were ever carried out? 

14:57:18 

16 

A. 

So — just so I am clear, you limited your question 

14:57:20 

17 


to evidence based on the reading of actual research 

14:57:24 

18 


reports? 

14:57:26 

19 

Q. 

Yes, sir, the actual research that was done. 

14:57:26 

20 

A. 

Yes, I do not have any such evidence, no. 

14:57:30 

21 

Q. 

Have you read any of the Surgeon General's Reports 

14:57:34 

22 


on smoking and health? 

14:57:36 

23 

A. 

Yes, I have. 

14:57:38 

24 

Q. 

Do you know whether or not any of them make 

14:57:42 

25 


reference to CTR research? 

14:57:44 
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1 A. Yes, they do. 

2 Q. Do you know — are you aware of whether or not CTR 

3 has co-sponsored research with the American Cancer 

4 Society? 

5 A. I don't recall. 

6 Q. How about the National Institute of Health? 

7 A. I don't know. 

8 Q. How about the National Cancer Institute? 

9 A. I know that there were some research efforts at the 


14:57:46 
14:57:50 
14:57:58 

14:57:58 
14:58:02 
14:58:02 
14:58:06 
14:58:10 


http://legacy.library.ucsfadii»tl^/ihd|lipia5^^0Q^pdfidustrydocuments.ucsf.edu/docs/kzhd0001 



10 

11 

12 

13 

14 Q. 

15 A. 

16 

17 Q. 

18 

19 

20 

21 A. 

22 

23 Q. 

24 

25 


National Cancer Institute that involved 
participation from the industry. I don't remember 
whether CTR, as an organization, was involved in 
that. 

How about the American Heart Association? 

Yes, I believe there was a project with the American 
Heart Association. 

Do you consider any of that research to have been in 
furtherance of the conspiracy, the alleged 
conspiracy, that you have testified to for the last 
two days? 

I have no evidence that that research was carried 
out in furtherance of the conspiracy, no. 

Dr. — I am sorry. Professor Jaffe, would it be 
plausible to you that CTR would provide money to 
sponsor research into smoking and health or 
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mechanism of disease issues in conjunction with the 
American Cancer Society or the National Institute of 
Health or the National Cancer Institute or the 
American Heart Association, and do so if it was 
interested in suppressing research in those areas? 
Yes. 


That would be plausible to you? 

Yes. 

Can you explain what you mean by that answer. 

Yes. I mean, they — from the Frank statement on 
down, there was a very explicit public position that 
the industry, through TIRC and through then — later 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 Q. 

24 

25 A. 


through CTR, was going to vigorously pursue research 
on the science and health issue. 

If they had not done some amount of such 
research that sham would have been transparent and 
they could not have continued to make the claim that 
they were seriously pursuing this issue. 

So I think they — it's obvious to me that 
they had to do some of that research in order to 
maintain the public position that they had stated 
that that's what they were doing. 

You used the term "sham." Are you making reference 
to the research that CTR sponsored? 

No, I am not saying that the studies, themselves. 
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were shams. I am saying that the contention that, 
in the aggregate, the purpose of the research 
program was to truly get to the answer as to 
whether, and to what extent, smoking caused disease, 
that pretense was a sham. 

The documents describe in many places that 
from the perspective of the tobacco company, 
scientists and executives who were controlling what 
CTR did, the purpose of CTR was to so doubt, to 
raise questions about the available evidence, and to 
continue to preserve the argument that there was a 
controversy and it had not been proven that smoking 
causes disease. To me, that's a sham. 

If you say that your purpose is to 
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15 

16 

17 

18 

19 

20 

21 Q. 

22 

23 

24 

25 


honestly get at the answer and find out the truth 
but, in fact, what you are trying to do is to 
undermine the evidence on one side and keep the 
controversy open when the industry scientists agreed 
that there wasn't really a controversy, that's a 
sham. 

Do you believe that the research co-sponsored by, 
for example, the American Cancer Society was in 
furtherance of that sham? 

MS. WALBURN: Objection, asked and 

answered. 
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THE WITNESS: I don't think that the 15:02:06 

specific decision to fund a particular study, for 15:02:12 

example, with the American Heart Association, you 15:02:16 

know, can necessarily be viewed that way. That may 15:02:20 

have been very good research that really was useful 15:02:26 

in understanding some aspect of the controversy. 15:02:28 

What was a sham was the overall structure 15:02:30 
of the program and then what was done with those 15:02:34 

research results as they accumulated. 15:02:36 


10 

BY 

MR. PURDY: 


11 

Q. 

What were done with the research results? 

15:02:38 

12 

A. 

Well, the industry generally relied on CTR to 

15:02:50 

13 


continue to put forward the position that the 

15:02:56 

14 


controversy is still open, the case against smoking 

15:03:02 

15 


is not proven. 

15:03:06 

16 


And at a time when, as I said, scientists. 

15:03:10 

17 


including those within the companies, didn't feel 

15:03:12 
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19 Q. 

20 
21 
22 

23 

24 

25 


that that was, in fact, true. 

Without reading a single one of these studies, how 
can you make the statement that you just did? 

MS. WALBURN: Objection. 

THE WITNESS: I don't think the statement 
that I just made really has anything to do with the 
studies. What it has to do with is the way that the 
information was used and the overall pattern of what 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


was done. 

I think, you know, looking at what someone 
high in the research department at Philip Morris 
says about what the CTR research was and what the 
purpose of that was, frankly, is a far more 
effective way for me, an an economist, to determine 
what the purpose of CTR was and what the effect of 
CTR was than for me to try to read some medical 
reports and try to assess their significance. 

BY MR. PURDY: 

Q. You don't think — sitting here today, you don't 
think that you would be in a better position to 
determine the effect of the CTR-sponsored research 
by actually reviewing that research as opposed to 
reading a memorandum by some internal company 
person? 

MS. WALBURN: Objection, asked and 

answered. 

THE WITNESS: No, I really don't. I am 
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20 

21 

22 

23 

24 

25 


not a medical doctor; I am not a biologist. If I 
were to read the research, it would be very 
difficult for me to assess its significance, whereas 
what these documents are are scientists who are in a 
position to assess its significance, who in some 
cases are writing memos to their non-science 
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1 superiors, where presumably what they are doing is 

2 they are explaining that significance. 

3 And it seems to me that that's a far more 

4 effective way for me to make that determination than 

5 to try to read a paper on an experiment and try to 

6 understand how that fits into the scheme of what CTR 

7 was doing. 

8 BY MR. MONICA: 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Q. Other than what it may — other than the description 
of CTR's research, which may have been provided to 
you by the lawyers for the state in this case, have 
you talked to any other person, technical person, 
knowledgeable in the area of medical research about 
any of the CTR-sponsored research? 

MS. WALBURN: Objection, form. 

THE WITNESS: I have not talked to any 
scientific or technical people about the CTR 
research. 


BY MR. PURDY: 


Q. Do I understand correctly. Professor Jaffe, that 

your only source of information for interpreting the 
nature of the work that was performed — has been 
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24 

25 


performed by CTR comes from reading the documents 15:05:44 
that you have just referred to and discussions that 15:05:48 
you may have had with counsel? 15:05:48 
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MS. WALBURN: Objection. 


BY MR. PURDY: 

Q. Is that a fair statement? 

A. Well, I think the accurate statement — you've been 
given a very precise description of everything that 
I have reviewed, and I have told you that I haven't 
talked to anybody that — to supplement that, and 
so, you know, that's the basis for my opinion. 

Q. Okay. You have provided us with a couple of 

examples, a memorandum — and all I want to do is be 
certain that I understand the entire basis of 
your — the entire base of your information. That's 
all I am trying to do. And let me just finish. 

A. Sorry. 

Q. And am I correct in understanding that your 

interpretation of the CTR-sponsored research comes 
from the memorandum that you have described to us 
and discussions that you may have had with counsel, 
and that is — that forms the entire basis — 

A. No. 

MS. WALBURN: Objection, misstates the 

testimony. 

THE WITNESS: No, that's not correct, and 
that's what I was trying to explain. 
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25 


We provided you with a complete list of 15:0 


1 

2 

3 

4 

5 

6 
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all the documents that I have reviewed, which is 
much more comprehensive than the examples that we 
have discussed today, but I am saying that I am not 
utilizing any materials other — that goes beyond 
the complete listing that you have been provided of 
all of the materials that I have reviewed. 


7 BY MR. PURDY: 


8 Q. 

9 


10 


11 


12 


13 


14 

A 

15 


16 


17 


18 


19 


20 


21 

Q 

22 


23 

A 

24 

Q 

25 

A 


Are there documents other than what you have 
described for me here in these few brief minutes 
that we have talked about that would — that form 
the — provide additional support for the 
information or your opinions about the nature of the 
research that CTR sponsored? 

Well, to be specific, there are specific examples in 
my notebook that I have pulled out that we haven't 
talked about yet and, as well, the notebook are just 
examples and there are other documents that I have 
reviewed. 

As I sit here, I don't recall exactly 
which ones might be related to this point. 

Okay. How many more examples do you have in your 
notebook in front of you? 

I think there are two or three. 

Why don't you just tell us what they are, please. 
03539515 through 518, a set of handwritten notes 
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15:0 
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6 : 44 
6:46 
6:50 
6:54 
6:56 
6:58 

7 : 00 
7 : 02 
7 : 06 
7 : 08 
7:10 
7 :12 
7:18 
7:20 
7:24 
7:26 
7:28 
7:30 
7:32 
7 : 34 
7:36 
7 : 42 

7 : 44 

8 : 04 
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1 


dated December 12th, 1975, labeled at the top CTR 

15:08:10 

2 


Special Directors Meeting. 

15:08:10 

3 

Q. 

Okay. Just give me the description of the next 

15:08:14 

4 


document. 

15:08:16 

5 

A. 

Yep. I am having difficulty reading the Bates 

15:08:24 

6 


Number on the next document. It's labeled at the 

15:08:26 

7 


top CTR Meeting, Yeaman, and then a bunch of other 

15:08:32 

8 


names, the last of which is Judge. Oh, I see, I was 

15:08:38 

9 


looking at the old production number. It does — 

15:08:40 

10 


it's Bates MNAT 00770693 through 95. 

15:08:50 

11 

Q. 

Any others? 

15:08:52 

12 

A. 

Just give me one second here. 

15:08:56 

13 

Q. 

Sure. Just trying to help you make your plane. 

15:09:02 

14 

A. 

I believe that that's all the ones that are in here 

15:09:04 

15 


that relate to this specific point. 

15:09:06 

16 

Q. 

I think that's all I have got. Professor Jaffe. I 

15:09:14 

17 


thank you very much for your time. 

15:09:16 

18 

A. 

Okay. 

15:09:18 

19 



15:09:24 

20 


FURTHER EXAMINATION 

15:09:24 

21 

BY 

MR. MONICA: 


22 

Q. 

Professor, I am going to finish up here, again. 

15:09:26 

23 


John Monica, just for the record. 

15:09:28 

24 


Turning to page 12 of your report, which 

15:09:32 

25 


is Exhibit 1253, page 12, at the bottom where you 

15:09: 42 
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1 

2 

3 

4 

5 

6 A. 

7 

8 

9 Q. 

10 A. 

11 
12 

13 Q. 

14 A. 

15 

16 Q. 

17 

18 

19 

20 
21 
22 

23 

24 

25 


give the elements of the conspiracy, you say, for 
example, the firms did such and such. 

Have you set out as best you can the five 
types of conduct that you believe comprise a 
conspiracy? 

Based on the information that I have reviewed to 
date, this is the best description that I can give 
of the dimensions of the conspiracy. 

It's as complete as you can make it today? 

Yes. There are not major dimensions of the 
conspiracy that I know about today that are not on 
this list. 

Are there minor ones? 

There may be. I don't — I can't think of any as I 
sit here. 

Now, on Dimension Number 1 — I just noticed, this 
is the fifth dimension. You have got five 
dimensions here. All right. This is the Age of 
Aquarius. 

First dimension, to restrict the certain 
kinds of research, I want to make sure that we have 
covered this. That's what I am doing now. 

Is that — the in-house animal studies, is 
that the type of research that you are referring to 
there? 


15:0 
15:0 
15:0 
15:1 
15:1 
15:1 
15:1 
15:1 
15:1 
15:1 
15:1 
15:1 
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1 A. That's an example, but as we discussed in the 15:1 

2 context of that, while that seemed to be a 15:1 

3 significant focus of the effort to restrict research 15:1 


9:48 
9:50 
9:54 
0:00 
0:00 
0:06 
0:14 
0:18 
0:20 
0:24 
0:28 
0:28 
0:32 
0:38 
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0:46 
0:52 
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0:56 
1 : 02 
1:04 
1: 06 
1:14 
1:16 
1:16 


1:18 

1:28 

1:28 
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4 


in other contexts, it seems clear that it is not 

15:11:30 

5 


limited to that and that's why it's carefully worded 

15:11:34 

6 


to say "certain kinds of research." 

15:11:34 

7 

Q. 

What other kinds of research does it include, if you 

15:11:38 

8 


know? 


9 

A. 

Well, we discussed yesterday, for example, the 

15:11:40 

10 


document that related to Chemosol, and it's my 

15:11:44 

11 


understanding that the kind of research that that 

15:11:46 

12 


document says they had agreed not to do would not 

15:11:48 

13 


necessarily have been research involving in-house 

15:11:52 

14 


animals. 

15:11:52 

15 

Q. 

Any kind — any other kinds of research included 

15:11:56 

16 


within this conspiracy allegation? 

15:11:56 

17 

A. 

Well, in other places the documents refer to 

15:12:02 

18 


biological research without the modifier "animal," 

15:12:06 

19 


and I don't — I can't necessarily tell from the 

15:12:10 

20 


context whether they meant something narrower than 

15:12:12 

21 


they said or whether they meant something broader 

15:12:14 

22 


than animal research. 

15:12:16 

23 

Q. 

So you don't know whether or not that's within the 

15:12:18 

24 


conspiracy or not from what they have said? 

15:12:20 

25 

A. 

Well, the documents would suggest that it was 

15:12:24 


CONFIDENTIAL 


493 


1 broader than animal research, but I can't tell 

2 exactly what the additional components were because 

3 the documents don't say. 

4 Q. Okay. Any other kind of research fits within this 

5 conspiracy allegation that we haven't talked about? 


15:12:26 
15:12:28 
15:12:30 
15:12: 34 
15:12:36 
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7 


A. Well, I think, just to be clear, we have talked a 15:12:42 

lot about research designed to develop safer 15:12:46 

products, which is referred to in the next point. 15:12:50 

The word "research" doesn't appear in the next 15:12:54 


10 


point. I don't mean to sort of thereby exclude 

15:12:58 

11 


research designed to develop safer products. 

15:13:04 

12 

Q. 

So you are including that within the conspiracy? 

15:13:10 

13 

A. 

Yes . 

15:13:10 

14 

Q. 

Okay. Any other kind of research? 

15:13:12 

15 

A. 

That's what I can think of as I sit here. 

15:13:16 

16 

Q. 

Two, Number 2, is not to seek a competitive 

15:13:22 

17 


advantage through the introduction of innovative. 

15:13:26 

18 


safe — an innovative, safe cigarette. 

15:13:32 

19 


We have talked about that at length. Do 

15:13:34 

20 


you feel you have had a full opportunity to discuss 

15:13:36 

21 


that issue with me? 

15:13:38 

22 


MS. WALBURN: Objection, form. 

15:13:40 

23 


THE WITNESS: As I sit here, after a long 

15:13:44 

24 


day, I can't think of any aspects of that that we 

15:13:48 

25 


have not already discussed. 

15:13:50 
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1 BY MR. MONICA: 

2 Q. All right. Three is not to compete using 

3 comparative claims that explicitly rely on the link 

4 between smoking and disease. 

5 I believe we have thoroughly discussed 

6 that, but have — is there any aspect of that we 

7 haven't discussed during the two days of your 

8 deposition that pertains to the conspiracy? 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MS. WALBURN: Objection, form. 

THE WITNESS: Again, I would say, as I sit 
here, I can't think of any aspect we haven't already 
talked about. 

BY MR. MONICA: 

Q. Number 4 is to disseminate public information 

undermining the scientific evidence linking smoking 
and health hazards while suppressing information 
that supported that link. 

We have discussed that briefly. Let me 
come back to that one. 

A. Okay. 

Q. Five, not to place health warnings on cigarettes or 
in advertising unless compelled to do so by 
government authorities. 

There are you talking about the companies 
voluntarily placing warnings on cigarettes and in 
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1 

2 

3 

4 A. 

5 

6 Q. 

7 

8 
9 

10 


advertising about the health hazards of smoking, and 
the fact that that — you believe that wasn't done, 
you believe that was because of a conspiracy? 

I believe there is evidence that there was, in fact, 
an agreement among the companies not to do that. 

Do you believe it would be in the individual 
self-interest of a particular company not to place 
warnings on its cigarettes and in its advertising 
saying that its products were linked with health 
hazards? 
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11 A. I believe that it is possible that it would have 

12 been in the individual self-interest of companies 

13 not to place such warnings, but it's also possible 

14 that it would have been in their interest to do so. 

15 And if the only reason why they didn't do 

16 it was because it was not in their individual 

17 interest to do so, they wouldn't have needed to 

18 reach an agreement, and yet the documents talk about 

19 them agreeing on that. 

20 Q. But this would be — not to place such health 

21 warnings on your cigarettes would be within an 

22 individual self-interest? 

23 A. It could be. 

24 Q. Because you certainly wouldn't want to tell people 

25 your product is hazardous? 
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I didn't say you certainly wouldn't. There is a 
document which suggests that, in fact, it would be 
in the company's interest, competitive interest, to 
place such a warning on its product, that in the 
long run it would gain a competitive benefit by 
doing that and doing that before the government 
authorities require it. 

What evidence do you have that there is some kind of 
an agreement that the companies agreed not to place 
health warnings on cigarettes or in advertising? Do 
you have anything on that? 

Yes, there are documents that refer to such an 
agreement. 
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14 

Q. 

What are they? Just read the Bates Number, please. 

15:19:10 

15 

A. 

Okay. I have 100427739, 680585249 through 5255, 

15:19:50 

16 


6701267 — I am sorry, what did I just give you? 

15:20:00 

17 


Did I give you — let's back up. I think I was 

15:20:04 

18 


starting in the middle. 

15:20:06 

19 


This document begins 670126750 through 

15:20:12 

20 


6763, and then 105359864 through 105359869. 

15:20:28 

21 

Q. 

Okay. Now, my final question is, tell me the Bates 

15:20:32 

22 


numbers of the documents that go with Number 4 of 

15:20:36 

23 


your fourth conspiracy element is to disseminate 

15:20:40 

24 


public information undermining the scientific 

15:20:44 

25 


evidence linking smoking and health hazards while 

15:20:48 
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4 A. 
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suppressing information that supported that link. 
Just give me those Bates numbers and then I will be 
complete. 

I will give you a freebie. 

MS. WALBURN: Objection, form. We are 
just talking about Bates numbers from his notebook? 

MR. MONICA: Of documents, yes. 

THE WITNESS: In terms of documents in my 
notebook that relate to Number 4, if you look at the 
exhibit, which is Exhibit 1256, as we discussed 
yesterday, the left-hand column refers to the 
sections in my report, and so you could look at the 
documents in Section 4.4 of the report would relate 
to the fourth point in the list. 

VIDEOGRAPHER: We are going to have to go 
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16 

off the record. 


17 

That will be the end of Tape 6. 

The time 

18 

is approximately 3:13 p.m. 


19 

(A discussion was held off the 


20 

record.) 


21 

MS. WALBURN: Just this question 

without 

22 

the video. 


23 

MR. MONICA: Yeah, we don't need 

the 

24 

video. 


25 

BY MR. MONICA: 
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Is it correct. Professor, that what you are saying 
is if we look at all the documents that — first let 
me back up. 

If you look at Document 1256, if we look 
at the far left-hand column entitled Section, and if 
we look at all the documents in that column that 
come from section — or pertain to Section 4.4, that 
will give us the documents you have in your notebook 
to support this allegation that part of the 
conspiracy was to disseminate public information 
undermining the scientific evidence linking smoking 
and health hazards while suppressing information 
that supported that link; is that correct? 

Yes, with the caveat we discussed yesterday, 
sometimes documents are in multiple — are useful in 
multiple places, but those are the documents that 
were placed there primarily because they related to 
Section 4.4. 
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19 There may be some points in other 

20 documents that relate to that, but that is the set 

21 of documents that were chosen when the notebook was 

22 assembled that related to Section 4.4. 

23 Q. And then just to conclude, are you also saying that 

24 there are other documents not in your notebook but 

25 which we will find on Exhibit — 
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1 MR. PURDY: 1255. 

2 BY MR. MONICA: 

3 Q. — 1255 that bear on these subjects? 

4 A. Yes, I believe there are. 

5 MR. MONICA: I don't have any further 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


questions. Thank you. 

On the record, do you want to read and 
sign your deposition? Are you willing to waive 
signature or — 

MS. WALBURN: We will read and sign. 

(The deposition was recessed and 
Patrick J. Curto having been duly 
sworn, certifies that the proceedings have 
been recorded accurately and that 
the video accurately reflects such 
recording.) 
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BE IT KNOWN THAT I, KATHY L. SOPER, took the 
DEPOSITION of ADAM JAFFE, VOLUME II; 

THAT, I was then and there a notary public in 
and for the County of Hennepin, State of Minnesota; 

THAT, I exercised the power of that office in 
taking said deposition; 

THAT, by virtue thereof I was then and there 
authorized to administer an oath; 

THAT, said witness, before testifying, was duly 
sworn to testify to the truth, the whole truth, and 
nothing but the truth, relative to this action; 

THAT, said witness reserved the right to read 
and sign the deposition; 

THAT, said record is a true record of the 
testimony given by the witness; 

THAT, I am neither attorney nor counsel for, 
nor related to or employed by any of the parties to 
this action in which this deposition is taken and, 
further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, 
or financially interested in this action. 

WITNESS MY HAND AND SEAL this _ day of 

_, 1997. 


Kathy L. Soper, CSR, RPR, Notary Public 

Hennepin County, Minnesota 

My commission expires January 31, 2000.np 
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